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DISCLAIMER
The Members of the Law Firm Network are separate independent law firms and there is no legal
relationship between the law firms or with the Network itself.
No member firm is responsible for the professional services performed by any other member firm.
The Network itself is not a partnership and does not provide any professional services, either in its
own name or otherwise.
The contributions in this "Insolvency and Re-structuring guide" are not advice, merely guidelines,
and any formal advice, if required, should be sought specifically and directly from the relevant law
firm.
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Foreword
The LFN Insolvency and Restructuring Group has collated this guide from contributions made by
Members of the Law Firm Network. This guide is designed as a resource for all Members and their
clients. This guide showcases the expertise that the Law Firm Network is able to call on throughout the
world and includes contributions representative of almost every legal system.
Together we have provided a practical introduction to the real issues for distressed companies and their
creditors, addressing commercial realities. In the guide we have focussed on the following:
1. The issues arising for a company when it is in financial difficulty.
2. The available processes and necessary considerations for companies thinking of taking action to
restructure or seek insolvency protection.
3. The issues for secured and unsecured creditors of companies in financial difficulty.
4. Financing options available and the necessary considerations for companies that wish to continue
trading during a restructuring or insolvency process.
5. Alternative restructuring processes that can be undertaken without the need for court procedures.
6. The need for international interaction and the cross border issues affecting distressed companies and
their creditors.
We thank all of the Contributors to this guide and hope it becomes your first point of reference. Should
you need further advice or expertise then you should contact the relevant individual contributors.
It has been a pleasure liaising with all contributors to create this guide which is a testament to the spirit,
co-operation and mutual benefit of the Law Firm Network.
Anthony M D Kirwan
Executive Director
The Law Firm Network
tkirwan@netoverseas.com
www.networkedlaw.com
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Country Contributions
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Australia
Philip Colman, Partner, Mason Sier Turnbull
www.mst.com.au, email: philip.colman@mst.com.au, tel: 61 3 8540 0240
In Australia, there are many types of “external administration” of companies. These include voluntary
administration (where an “Administrator” is appointed), liquidation (where a “Liquidator” is appointed
and receivership (where a “Receiver and Manager” is appointed).

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Taking security over personal property:
The Personal Property Securities Act (PPSA) has established a new national system that regulates
security over personal property. The PPSA is based on similar systems in Canada and New Zealand.
The PPSA determines the priority between competing security interests and the enforceability of
interests in the case of an insolvency event. A security interest over personal property can only be
enforced in the case of the insolvency of the borrower if the security interest was registered on the
Personal Property Securities Register; an online tool used to create, maintain and release registrations.
Taking security over real property:
Security can be taken over land by way of mortgage. These interests must be registered with the
regulatory body of the appropriate Australian state. Although registration is not mandatory, a registered
interest will usually take priority over an unregistered interest.
Can transactions entered into by the company be vulnerable to attack?

There are several means available to liquidators to attack certain types of transactions that are entered
into by a company; these are often referred to as the clawback provisions of the Corporations Act 2001
(Cth) (Corporations Act):
Voidable Transactions:
Where a company is insolvent and has entered into a commercial transaction, that transaction may be
found to be a voidable transaction in particular circumstances.
A transaction is voidable if it is an insolvent transaction, an unreasonable director related transaction or
a transaction to defeat creditors (see below).
The transaction must have been entered into or an act was done for the purposes of giving effect to the
transaction during the two years ending on the relation back date (the date that the application for
winding up was filed or the date upon which a voluntary administrator was appointed or a liquidator
8

was voluntarily appointed).
Two types of Insolvent Transactions:
(i). Preferential transactions:
A transaction of a company is an insolvent transaction if it is an
unfair preference given by the company to a particular creditor in preference over other creditors with
the same or better rights. The transaction must occur in the 6 months prior to the relation back date.
Usually the transaction will involve a payment of a debt owed by the company to a creditor.
(ii). Uncommercial transactions:
A transaction of a company may be found to be an uncommercial transaction where a reasonable person
in the company’s circumstances would not have entered into the transaction having regard to the benefits
to the company of entering into the transaction, the detriment to the company of entering into the
transaction and the respective benefit to other parties of the company entering into that transaction. Any
other relevant matter may be taken into account.
Unreasonable director related transactions:
Liquidators may seek recovery of these transactions. An unreasonable director related transaction
includes where the director or a close associate of the company is involved in a transaction with the
company for little or no benefit to the company. The question to be determined is whether it was
unreasonable for the company to enter into that transaction.
Transactions to defeat creditors:
Where a company is involved in an insolvent transaction and the company became a party to that
transaction for the purpose of defeating, delaying or interfering with the rights of any or all of the
creditors on winding up of the company, that transaction will be voidable.
The transaction must be either entered into or an act must be done to give effect to the transaction within
10 years of the relation back date in order for the transaction to be made vulnerable in this context.
What director liabilities might arise from the company trading while in distress?

In Australia there are both common law and statutory director’s duties.
When a company is in distress, one of the main duties that will come into play is the duty not incur a
debt while insolvent. Where directors are found to have allowed the company to incur a debt in
insolvency, they will become personally liable to pay the debt if the company goes into external
administration and their personal assets may become vulnerable on the enforcement of any Court order.

2. Taking action
What formal procedures are available for the company?

As stated above there are several types of formal external administration procedures under the
Australian system:
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Receivership:
This is the process by which a receiver and manager is appointed (usually by a secured creditor) to
administer a company’s property that is the subject of the security granted to the secured creditor. The
appointment of a receiver and manager is primarily governed by document granting the security with
some guidance from the Corporations Act.
This process is usually used by a secured creditor to realise their secured property.
Voluntary Administration:
This process is designed to assist insolvent companies to satisfy their creditors and come to a formal
arrangement with creditors to keep the company operating or enter liquidation.
There are two stages in this process:
(i). Voluntary Administration Stage:
The voluntary administration stage is where an administrator is appointed (usually by resolution of the
directors of the company) and within a short period of time the company assesses whether it can put a
compromise proposal for creditors to vote on. During this time an administrator is appointed to control
the company’s affairs. The administrator will also convene two meetings of creditors where the
creditors will determine which is the best course of action to realise their interests.
(ii). Creditor's Resolution Stage:
During this stage, the creditors will elect one of three options for the company:
a. To enter the company into a Deed of Company Arrangement (DoCA):
This is a formal agreement between the company and its creditors (and third parties where applicable)
to satisfy the company debts. The arrangement is set out in terms and conditions and binds all secured
and unsecured creditors to the extent the terms and conditions allow. A DoCA is always preceded by
voluntary administration; or
b. To end the voluntary administration and return to normal trading; or
c. To wind up the company.
Liquidation:
This is the winding up of the company’s financial affairs and bringing the corporate structure of that
company to an end. A liquidator will undertake the liquidation process and distribute the company’s
assets to creditors. A company can be placed into liquidation in three ways:
(i). Member’s voluntary winding up.
(ii). Creditor’s voluntary winding up.
(iii). Court order: generally proceedings will be brought to the court by a creditor that has issued a
statutory demand (discussed below).
What informal procedures are available for the company?
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The company is always able to deal directly with creditors and enter into payment arrangements so long
as it is not in external administration.
It is very rare for this informal approach to be adopted as the same result can be achieved by the use of
voluntary administration and a DoCA which binds all creditors.
Which procedures are creditor-friendly/debtor-friendly?

All options have benefits for both creditors and debtors. The specific situation of the company will need
to be considered in order to determine the most appropriate and beneficial option.
What are the triggers for insolvency?

The test for insolvency in Australia is based on the cash flow of the company.
Under the Corporations Act a company is insolvent where the company is unable to pay all its debts as
and when they become due and payable.
When the court considers if a company is insolvent, several factors will also be taken into account
including continuing losses, overdue taxes, poor relationship with present bankers including inability to
borrow additional functions, no access to alternative finance and creditors unpaid outside of trading
terms.
What is the process for filing? (Commencing winding up of a company)

As to the three types of external administration referred to above, the processes for instigating them
vary.
(i). Receivership: A secured creditor will issue a demand and execute an instrument of appointment of a
receiver and manager.
(ii). Member’s voluntary winding up: This is commenced by a resolution of shareholders/members that
the company be wound up.
The directors must declare that the company is solvent prior to the shareholder/members being able to
vote on the resolution to wind up the company.
Note: a resolution for winding up must be a special resolution; this means that at least 75% of those who
vote must be in favour of the resolution.
(iii). Creditor’s voluntary winding up: This is commenced by a resolution of shareholders/members that
the company be wound up. After this resolution is passed there is a meeting of the creditors where the
creditors may elect to appoint an alternative liquidator.
(iv). Court ordered winding up: Where a company has not complied with a valid statutory demand or
other grounds for winding up exist, an originating process may be filed in a State Supreme Court or a
Federal Court followed by a Court hearing to determine whether the company should be wound up.
Who can place the company into liquidation?

Members Voluntary Winding up:
The company’s members may pass a special resolution in favour of winding up after there has been a
declaration of company’s solvency by the directors.
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Except with the leave of the court a company may not wind itself up if there is already an application
before the court to wind up the company, the court has order that the company be wound up in
insolvency.
Creditors Voluntary Winding Up:
As described above for members voluntary winding up.
Compulsory Winding Up:
A person with standing may apply to the courts for a compulsory winding up. Persons with standing may
include the Australian Securities and Investments Commission (ASIC), a director and a creditor of the
company.
If a voluntary winding up has started the court can still order a compulsory winding up.
What is the extent of court involvement?

Usually the courts involvement will not extend beyond applications for winding up (as described
above). Sometimes however liquidators will utilise the Courts to:
• Examine directors and other persons associated with the company;
• Recover preferential payments and seek orders in relation to uncommercial transactions and the like;
and
• Recover debts owed by the company's debtors.
How long will the insolvency process take?

The length of the process depends on the company and the complexity of the winding up.
What other steps, such as notices, are required?

Notices generally:
The Corporations Act and the Corporations Regulations 2001 prescribe the necessary notices to be
lodged with ASIC in connection with liquidation, voluntary administration and receivership.
Statutory demand:
To start the process of a creditor seeking to wind up a company, a creditor may serve a statutory demand
on a company under the Corporations Act. This must be formally served upon the company.
The demand can be made in relation to a single or multiple debts that the company owes to the person,
that are due and payable and total an amount greater than $2,000.
The debt amount must be specified in the demand and give the debtor at least 21 days from when the
demand is served to meet the debt.
Where debt is not a judgment debt, the debt must be accompanied by an affidavit verifying the amount of
the debt and that the demand complies with the statutory rules.
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The effect of a failure to comply with the statutory demand is that the company is deemed to be unable to
pay its debts as and when they fall due and payable and therefore insolvent, thereby giving the creditor
grounds to make an application to the Court to wind up the company.
What rights does the company as debtor benefit from?

This varies depending on the type of external administration.
The debtor company benefits from a stay of executions and suspension of enforcement processes when it
is wound up in insolvency.
Is there anything resembling a debtor in possession process?

No.
Are there any local law red-flags particularly relevant to a situation?

The PPSA affects priorities in security interests. This is a new area of law in Australia and the way in
which it will interact with insolvencies is unclear and yet to be tested in the courts. This is something
creditors should be aware of in Australia.
Are there any political factors which may come into play?

No.

3. Creditor issues
How are unsecured creditors affected?

The effect on unsecured creditors depends on the type of external administration.
If the company goes into external administration, an unsecured creditor must wait for a dividend to be
paid in the order of priorities set out below. It is rare for unsecured creditors to receive any significant
dividend from a company in external administration.
How might a secured creditor enforce its security?

It may do so by appointing a receiver and manager (as set out above).
If a company is in voluntary administration, a secured creditor will have 13 business days within which
they may enforce their security. If they do not exercise their security in this time, they will be subject to
the moratorium that exists while a company is in voluntary administration.
Will set-off apply and if so do any issues arise from this?

Set off will apply where there is ‘mutuality’ of debts owed to and from the insolvent company. A
company that is both a debtor and creditor of the insolvent company will be entitled to set off those
claims against each other.
Set off will not apply where one of the clawback provisions have been triggered.
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Set off will not apply where there is a lack of mutuality, this includes with related companies.
Creditors will not be able to rely on set off where at the time the company entered into the agreement,
the creditor had knowledge that the company was insolvent.
Are there prevailing inter-company debt issues?

No. Inter-company debts are treated in the same manner as all other debts.
Is creditor recourse available in respect of any company affiliates?

Holding companies may be liable for the insolvent trading of their subsidiaries
A holding company will contravene the act where it was the holding company of the subsidiary at the
time the debt was incurred, the debt was incurred whilst the subsidiary was insolvent, there were
reasonable grounds to suspect that the subsidiary was insolvent or the incurring of that debt would cause
the subsidiary to become insolvent, the holding company or any of its directors were aware of
reasonable grounds to suspect that the subsidiary was insolvent, having regard to the nature and extent of
the corporations control over the subsidiaries affaires it was reasonable to suspect the holding company
or any of its directors ought to have been aware of the grounds for suspicion.
Will a creditor committee be established and if so what is its role?

In case of liquidation and voluntary administrations, a committee of creditors may be established by a
resolution of the creditors.

4. Continuing the business
Who controls the company in a given procedure?

The relevant external administrator (the receiver and manager, liquidator or administrator)
How is the company financed (whilst in external administration)?

The company is financed through its current assets.
Is it possible to arrange DIP funding (or similar)?

No, DIP funding does not exist in Australia.
How will proceedings affect employees and what rights do they benefit from?

The claims of employees over their debts for wages and contributions are given priority under the
Corporations Act for payment before certain other creditors are eligible to be paid.
Where an employee has lost their job due to the redundancy or bankruptcy of their employer, they may
be able to gain protection for their unpaid entitlements through the General Employees Entitlements &
Redundancy Scheme (GEERS). The employee must submit an application to claim this protection.
How will proceedings affect contracts or other commercial arrangements entered into by the company?
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Most contracts or other commercial agreements contain provisions giving the other party the right to
terminate the contact if the company goes into external administration.
In addition, liquidators have the right to disclaim onerous contracts.
If neither of the above occurs, the contract will theoretically continue.
What is the method for the filing of claims?

In order to receive a dividend from liquidation, the creditor will need to submit to the liquidator
sufficient information to prove the debt.
A proof of debt form will be sent to the creditor and will need to be completed and delivered to the
liquidator.
If the creditor is a company, the proof of debt form must be signed by someone authorized by the
company to sign that form.
What is the timing for the filing of claims?

Creditors must be allowed by the liquidator at least 14 days’ notice before the deadline to prove the
debt. This notice must be given to each person claiming to be a creditor, whose debt or claim has not
already been admitted by the liquidator. The notice must also be published in the daily newspapers in
the states where the company carried out business.
How will claims rank?

Secured creditors are able to ask the liquidator to deal with the secured assets on their behalf and
account to them the proceeds and costs of collecting and selling those assets.
Alternatively, a secured creditor may appoint a receiver to take control and deal with some or all of the
secured assets.
Thereafter claims generally rank as follows:
(i). Costs and expenses of the liquidation including liquidators fees
(ii). Outstanding employee wages and superannuation
(iii). Outstanding employee leave of absence (including annual leave, long service leave and sick leave
where appropriate).
(iv). Employee retrenchment pay, and
(v). Unsecured creditors.
Each category is paid in full before the next category is paid. If there are insufficient funds to pay a
category in full, the available funds are paid on a pro rata basis and the remaining categories get nothing.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

No.
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5. Claims issues and procedures
Do cram-down procedures exist?

No.

6. Conclusion of insolvency procedure
How is the procedure formally concluded?

The ending of the liquidation process may be brought about by deregistration of the company. This has
the effect of causing the company to no longer exist and as a consequence of this fact; it can no longer be
sued.
Alternatively, an application can be brought before the court to have the liquidation brought to an end.
What is the outlook for creditor classes?

Unsecured creditors are very low in the order of classes that are paid out. This often means that there
are not enough funds from the liquidation to satisfy the debts owed to those creditors.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

There is a system of arrangements and restructures provided for in the Corporations Act. However,
having regard to the ease of voluntary administrations, this alternative system is rarely used.
Are there accelerated processes available?

No.

8. International Interaction
What international framework of rules applies to the company?

Australia has ratified the Model Law on Cross-Border Insolvency through the Cross-Border Insolvency
Act 2008.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Australia applies the Model Law on Cross-Border Insolvency in relation to the recognition of foreign
proceedings.
16

17

Austria
Andreas Alzinger, Partner / Steven Roberts, Attorney at Law, Baier Rechtsanwälte OG
www.baierpartners.com, email: alzinger@baierpartners.com / roberts@baierpartners.com, tel: +43 1
515 500

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

A creditor may take security by mortgaging or pledging the debtor’s assets, by pledging the debtor’s
receivables or by agreement on reservation of title concerning the goods delivered to debtor.
Transactions which were entered into when the debtor was already in financial difficulties may,
however, be challenged for certain reasons and within certain timeframes (see below).
Can transactions entered into by the company be vulnerable to attack?

Courts may, upon application of the administrator and other creditors, set aside certain transactions of an
insolvent debtor which have been entered into before the opening of the insolvency proceedings.
(i). Within 2 years prior to insolvency: Legal acts of the debtor which are:
- to the disadvantage of its creditors if such acts are made with the intention of adversely affecting the
creditors and the other party is aware of that intention; or
- made gratuitously, unless made to fulfil a legal obligation.
(ii). Within 1 year prior to insolvency: Legal acts made in this timeframe by which a creditor receives a
security or payment and which are made after the debtor is unable to pay its debts when due; after it
becomes over-indebted; or within 60 days before the opening of the insolvency:
- if, by this legal act, a creditor receives a security/payment in a way or at a time to which he was not
entitled (unless this does not constitute a favourable treatment compared with all other creditors); or
- if, by this legal act, a creditor receives a security/payment from the debtor who intended to treat this
creditor favourably over other creditors, and such creditor was, or ought to have been, aware of the
debtor's intention.
(iii). Within 6 months prior to insolvency: If a debtor is unable to pay its debts when due, is overindebted or a petition for opening insolvency proceedings has been filed, of which the creditor is or
ought to be aware of and,
(iv). by a legal act such creditor receives security/a payment; or
(v). a legal act is to the disadvantage of all other creditors.
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What director liabilities might arise from the company trading while in distress?

The general rule is that the directors of a company are required to file an application for insolvency
within 60 days of the company formally becoming insolvent (triggers). In the event that the directors did
not file for insolvency without undue delay, they risk being held liable to creditors. A director might
furthermore be liable to the company if transactions were performed after the company has become
insolvent or if trading was made in absence of proper consideration. A director might as well be liable
if he undertakes payments to shareholders while in distress, thus causing insolvency.
Further details:
(i). Liability for tax and other duty payments
The Federal Duties Act (Bundesabgabenordnung – BAO) stipulates that the directors are obliged to take
due care that the relevant tax provisions are complied with and that especially any and all taxes and
duties are timely paid. In case of negligent violation the directors shall be jointly and severally liable
for such taxes and duties provided they can not successfully be claimed from the company.
The liability starts with the appointment of the director and ends with the revocation or resignation of
the director. Upon appointment the director is required to investigate whether the company has complied
with the relevant provisions of the law. Should the director conclude that tax declarations or statements
made by the company where incorrect or incomplete or not made at all, the director is required to notify
the authorities of the circumstances within 3 months otherwise the director shall be liable for the
damage.
The director shall not be liable for taxes and duties that become due following his revocation or
resignation.
The relevant provisions for liability are § 9, § 15, § 80 BAO, further § 119, § 120, § 124 and § 210
BAO.
The mandating of auditors/tax advisers for the representation of the company vis-à-vis the fiscal
authorities does not exclude the liability of the directors as these are required to supervise, control and
authorize the activities of the auditors/tax advisers.
(ii). Liability for contributions to the social insurance
The same liability as above (2.2) applies to the contributions toward the social insurance (portion
which is deducted from the wages of the employees as well as the portion to be paid by the company) on
the basis of § 67 ASVG. Directors shall be liable only under the principals as described above
(negligent conduct, contributions cannot be recovered from the company).
(iii). Liability under the Austrian Business Reorganization Act (Unternehmensreorganisationsgesetz –
URG)
The URG assumes that there is a requirement for reorganization if the
a. equity ratio of the company is less than 8 % (capital and reserves) and
b. there is over 15 years debt redemption time.
If the directors and /or auditors fail to apply for a reorganization procedure (a formal procedure with a
court appointed reorganizer) and the company eventually goes bankrupt, the directors shall be
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personally liable to the company for debts that are not covered by the bankrupt’s estate (as the assets of
the company form the bankrupts estate which is used to satisfy the creditors, this liability is in practice
to the benefit of the creditors). The liability is however limited with EUR 100.000,- per director.
In practice auditors will warn the management about these crucial figures and will either advise to apply
for a reorganization procedure or state why, to their opinion, this is not necessary.

2. Taking action
What formal procedures are available for the company?

The new Insolvency Act (which replaced both the former Bankruptcy Act and the Composition Act)
provides the following:
(i). bankruptcy proceedings (Konkursverfahren); and
(ii). restructuring proceedings (Sanierungsverfahren) - with or without self-management of the estate by
the debtor.
Restructuring proceedings (Sanierungsverfahren) with self-management (“mit Eigenverwaltung”)
require a restructuring plan providing for payment of at least 30 per cent of the debts within two years
and need to be accepted by the majority of the creditors present at the court hearing.
Restructuring proceedings (Sanierungsverfahren) without self-management (“ohne Eigenverwaltung”)
require a payment of at least 20 per cent of the debts. The debtor may also offer a restructuring within
ongoing bankruptcy proceedings, however, the debtor is not allowed to manage the assets, which is the
sole authority of the (insolvency-) administrator (“Insolvenzverwalter”).
Although it is not an insolvency procedure as such, so called “reorganisation proceedings”
(“Reorganisationsverfahren”) continue to (theoretically) exist on the grounds of the Reorganisation Act.
Their intention is to avoid insolvency proceedings. Reorganisation proceedings are not mandatory and
have hardly any effects, except in relation to personal liability of the directors of a company if it later
becomes insolvent. Reorganisation proceedings do not have much relevance, as they are hardly ever
practised.
What informal procedures are available for the Company?

Informal procedures do not exist. A debtor can of course make arrangements with its creditors to sort its
debts. However, no private arrangement may ever prevent any creditor from filing for insolvency or
from enforcing binding rulings against the debtor.
Which procedures are creditor-friendly/debtor-friendly?

In principal insolvency proceedings are creditor-friendly, because the purpose of such proceedings is
the collective satisfaction of the debtor's creditors. However, there are possibilities for selfmanagement and establishment of a restructuring plan (see above), which gives the debtor more
influence than in “traditional” insolvency proceedings.
What are the triggers for insolvency?
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Statutory requirements are that
(i). the debtor is incapable of meeting its financial obligations ("cash flow" test); or
(II). the debtor is over-indebted ("balance sheet" test).
What is the process for filing?

Insolvency proceedings are initiated either by written application (to court) of one or more creditors or
of the management of the insolvent company.
The management is obliged to file for insolvency without undue delay if the statutory requirements are
met (see above), in any case not later than 60 days after the company becomes insolvent. This 60 day
maximum period may be used by the management to take steps to reorganise the business of the debtor in
order to avoid insolvency. If the management does not comply with these time limits it may become
liable for damages resulting from the delay
Who can place the company into insolvency proceedings?

A company may be placed into insolvency proceedings by a creditor or by the members of the board of
directors of the company.
A creditor's request is admissible if the creditor has a legal interest in the commencement of the
insolvency proceedings, which is given if the claim is evidenced and the reason explained why
insolvency proceedings should be commenced.
What is the extent of court involvement?

Upon opening of insolvency proceedings the court will appoint an (insolvency) administrator
(Insolvenzverwalter) who is in charge of the entire process with the debtor losing all rights to deal with
its property.
Only if the debtor when filing for insolvency applies for “restructuring proceedings”
(“Sanierungsverfahren”) and produces a restructuring plan offering 30 per cent payment within two
years, may the management of the estate remain with the debtor - “self-management” (however under
supervision of an insolvency administrator appointed by court).
How long will the insolvency process take?

There is no given time frame. It is not unlikely for insolvency proceedings of companies to take up to 3
to 4 years or even longer depending on the size of the insolvent company, the numbers of creditors and
the possibilities to find an investor for the insolvent company. However, a business will be carried on
during a reorganisation procedure for 1 to maximum 2 years until the reorganisation plan has been
accepted.
What other steps, such as notices are required?

The insolvency court publishes the order commencing the insolvency proceedings immediately via
internet. Furthermore, the insolvency court sends a copy of the order commencing the insolvency
proceedings to the commercial register and to the public prosecutor.
In the order commencing the insolvency proceedings, the creditors will be requested to file their claims
with the insolvency administrator. Furthermore, the insolvency court calls for a creditors' meeting.
21

What rights does the company as debtor benefit from?

Upon the commencement of the insolvency proceedings, the debtor's right to manage and transfer the
insolvency estate will be vested in the insolvency administrator. However, the debtor in principle has
the right that the business should be continued (unless there are substantial reasons for closing the
business) at least until the first report hearing, which usually takes place about 2 months after
commencement of insolvency proceedings. During insolvency, creditors principally may not execute into
the insolvency estate or into the debtor's other property.
Is there anything resembling a debtor in possession process?

In principle insolvency proceedings aim at satisfying the creditors as best as possible. However, the
new Insolvency Law does offer the possibility of self-management and a restructuring plan. This might
resemble the debtor in possession process to some extent, but even in this case, the debtor is supervised
by an insolvency administrator appointed by the court. However, during a restructuring process the
insolvency administrator is not permitted to dispose of assets.
Are there any local law red-flags particularly relevant to a situation?

No.

3. Creditor issues
How are unsecured creditors affected?

Unsecured creditors are only permitted to enforce their claims under the provisions governing the
insolvency proceedings. The insolvency creditors must file their claims in writing with the insolvency
administrator. Unsecured creditors are usually satisfied at a low rate of their original receivables.
How might a secured creditor enforce its security?

Austrian insolvency law distinguishes between the following classes of creditors:
(i). creditors with separation rights (Aussonderungsgläubiger), such as the owners of assets in the
possession of the debtor: their assets are to be separated from the insolvency estate and transferred to
the owner;
(ii). secured creditors (Absonderungsgläubiger), such as holders of pledges; creditors with the benefit
of mortgages over land, buildings, construction rights, independent buildings or plant and machinery;
creditors with a security assignment; and creditors with a security interest over moveables. Assets
subject to a security interest will be separated from the insolvency estate and will be realised separately
(by the administrator). Each secured creditor may claim its right to such separation (subject to a "90 day
period");
(iii). preferential creditors (Massegläubiger), such as the administrator and all creditors whose claims
accrue after the opening of the insolvency proceedings;
(iv). unsecured creditors (Insolvenzgläubiger) comprising those with claims against the debtor which
accrued before or at the time of the opening of insolvency proceedings;
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(v). subordinated creditors (nachrangige Gläubiger) having claims which are subordinated by agreement
or operation of law (e.g. certain loans of shareholders granted to the insolvent debtor before opening of
insolvency proceedings); and
(vi). certain excluded creditors, (ausgeschlossene Gläubiger) for example creditors having acquired
claims on interest since the opening of the insolvency proceedings.
Will set-off apply and if so do any issues arise from this?

If an insolvency creditor had a right to set off a claim on the date when the insolvency proceedings were
commenced, such right remains unaffected by the proceedings. In contrast, set-off is prohibited if the
creditor for what reason ever acquired his claim or became itself a debtor to the insolvency estate after
the commencement of the insolvency proceedings.
Are there prevailing inter-company debt issues?

Principally, inter-company debts are treated in the same way as debts vis-à-vis third parties. However,
claims for repayment of shareholder loans are subordinated. In addition, any repayments of shareholder
loans within up to two years before filing for insolvency can be challenged by the insolvency
administrator and, therefore, have to be paid back by the shareholders. It is important to know that these
provisions do not only apply to “real” shareholder loans, but also to any claims of shareholders which
could be qualified as loans from an economic perspective. For example, deferred claims for payment
resulting from supply of products could also be qualified as loan with the abovementioned
consequences.
Is creditor recourse available in respect of any company affiliates?

Missing any contractual agreements, creditors cannot take recourse in respect of any companies
affiliated with the debtor. However, creditors can take recourse from any personally liable shareholder
of the debtor.
Will a creditor committee be established and if so what is its role?

All creditors are members of the creditors' convention (Gläubigerversammlung). Generally, the rights of
the creditors' convention are limited to being heard by and to submit petitions to the insolvency court.
The most relevant rights it exercises are to decide as to whether to accept restructuring proceedings
(Sanierungsverfahren) without self- management (ohne Eigenverwaltung) during insolvency proceedings
and to propose members of the creditors' committee (Gläubigerausschuss). It may also agree or object to
a purchase of assets by members of the creditors' committee.
The insolvency court may appoint 3 to 7 persons who form the creditors' committee which represents all
creditors, if deemed necessary by the court or in case of an expected sale or lease of the debtor's
business. The members may be creditors or not, individuals or legal entities. The committee has the right
to be heard on various issues and generally monitors and assists the administrator. Of most relevance
are the committee's rights to approve the sale of the debtor's business and to release assets from the
insolvency estate (which both also require approval of the insolvency court).

4. Continuing the business
Who controls the company in a given procedure?
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In regular insolvency proceedings, the company is controlled by the insolvency administrator.
In self-management proceedings, the company is controlled (managed) by the debtor, however, under the
supervision of the insolvency administrator.
How is the company financed?

In regular insolvency proceedings the company is financed by the insolvency estate and by receivables
collected by the insolvency administrator. The insolvency administrator might in addition continue
transactions to earn money for the company or approach individual creditors for granting preferred
loans.
In self-management proceedings and/or if the regular business is carried on, this may in addition
contribute to the financing.
Is it possible to arrange DIP funding (or similar)?

There is principally no possibility to arrange DIP funding. However, receivables deriving from
transactions entered into by the insolvency administrator or the self-managing debtor rank among other
debts and have to be fully satisfied. As a new creditor could expect full satisfaction of his receivables,
he could be ready to fund the insolvent company. Nevertheless, this procedure is not similar to DIP
funding.
How will proceedings affect employees and what rights do they benefit from?

The employment contracts remain in effect. Termination is possible under the usual conditions as well as
under certain special termination conditions (eg merely statutory notice periods applicable and not any
individually agreed longer notice periods). As far as the time period after commencement of the
insolvency proceedings is concerned, the employees’ wages have to be paid out of the insolvency estate.
Wages that are not paid due to insolvency are in principle (upon application) reimbursed by a special
agency.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

If the contract has been performed by the debtor, he is entitled to consideration. If the contract has been
performed by the creditor, the creditor remains entitled to consideration. He may, however, only enforce
his claims under the provisions governing the insolvency proceedings. The creditor has to file his claim
in writing with the insolvency administrator.
If the contract has not or has not completely been performed by the debtor and the other party by the date
when the insolvency proceedings were commenced, the insolvency administrator may, at his discretion,
request performance or termination. If the insolvency administrator requests performance, the other party
is entitled to consideration without limitations.

5. Claims issues and procedures
What is the method for the filing of claims?

The insolvency creditors must file their claims in writing with the insolvency administrator. Such filing
should include copies of the documents evidencing the claim. Usually, the insolvency administrators
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provide standard forms for the filing.
What is the timing for the filing of claims?

In the order commencing the insolvency proceedings, the creditors will be required to file their claims
with the insolvency administrator within a definite period of time. However, claims filed after expiry of
the filing period will not be excluded from the proceedings. The creditor will only have to bear the extra
costs, if any, arising from the late filing.
How will claims rank?

Principally, all claims rank equal. Some claims will be satisfied ranking below the other claims of
insolvency creditors such as interests and penalties for late payment accruing, the costs incurred by
individual insolvency creditors due to their participation in the proceedings, fines, regulatory fines,
coercive fines and administrative fines, claims to the debtor's gratuitous performance of consideration
as well as claims for repayment of shareholders’ loans.
Insolvency creditors will only be satisfied after satisfaction of creditors entitled to separation (see
above), after the satisfaction of creditors holding a contractual pledge, a pledge acquired by attachment
or a legal lien in an asset forming part of the insolvency estate and after the remuneration of debts
created by activities of the insolvency administrator.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

No.

6. Conclusion of insolvency procedure
How is the procedure formally concluded?

Regular insolvency proceedings serve the purpose of the liquidation of the debtor's assets. As soon as
the insolvency estate has been disposed of, final distribution will take place. As soon as final
distribution has been carried out, the insolvency court will decide on termination of the insolvency
proceedings.
Particularly in order to maintain the enterprise, an arrangement in an insolvency plan may be achieved.
After acceptance of the insolvency plan by the creditors, the plan will be confirmed by the insolvency
court. As soon as confirmation of the insolvency plan has become binding, the insolvency court will
decide on termination of the insolvency proceedings.
What is the outlook for creditor classes?

It has to be distinguished between insolvency creditors and creditors to the insolvency estate.
The claims of insolvency creditors already existed at the time of the insolvency proceeding’s
commencement. They might expect to gain 2-10% of their receivables, depending on the insolvent
company.
Creditors to the insolvency estate are creditors who have made transactions with the insolvency
administrator after the commencement of the insolvency proceedings. These claims have to be paid in
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whole by the insolvency administrator (unless he made an official reservation due to lack of funds prior
to the transaction).

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

The debtor and its shareholders can take any legal and corporate action they deem feasible in order to
restructure the company. However, the debtor is always obliged to file for insolvency in the event of a
statutory requirement (“trigger for insolvency”).
Are there accelerated processes available?

Simplified procedures do exist, but for private individuals only (not available for companies).

8. International Interaction
What international framework of rules apply to the company?

(i). The regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings.
(ii). The Austrian Insolvency Act.
(in addition various related provisions in other local laws)
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Any judgment commencing insolvency proceedings handed down by a court of a Member State which
has jurisdiction pursuant to EC regulation No 1346/2000 will be recognized in all the other Member
States from the time that it becomes effective in the State of the commencement of proceedings.
The commencement of foreign Non-EC insolvency proceedings will be recognized unless the courts of
the state of the commencement of proceedings do not have jurisdiction in accordance with Austrian law
or where recognition leads to the result which is manifestly incompatible with major principles of
Austrian law, in particular where it is incompatible with basic rights.
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

A creditor may secure his claim in various ways:
(i). seizure on the debtor’s assets;
(ii). security interest on movable property, in particular floating charges;
(iii). security interest on real estate (mortgage).
Can transactions entered into by the company be vulnerable to attack?

Certain practices performed by the debtor between the time of cessation of payment and the bankruptcy,
will be regarded “suspicious”. This time frame can be no longer than six months prior to the declaration
of bankruptcy.
These suspicious practices will be declared not opposable to the bankrupt estate, which means that the
receiver will leave them aside in the administration and the liquidation of the bankrupt estate.
Amongst others, the following practices are not opposable if they were performed since the date of
cessation of payment:
(i). Payments of debts which did not fall due;
(ii). Payments of debts which became due, other than in cash or in negotiable instruments;
(iii). Mortgages and pledges created by reason of debts previously incurred.
Practices performed with fraudulent prejudice of the creditors are not opposable to the bankrupt estate
irrespective of the date on which they took place.
What director liabilities might arise from the company trading while in distress?

There is a specific director’s liability in case of bankruptcy. The directors’, whose manifestly gross
negligence contributed to the bankruptcy of the company, may be personally and jointly liable to the
extent that the creditors are not fully satisfied with the proceeds.
Furthermore, company managers and directors may be held jointly and severally liable of the payment of
the social security debts to the Belgian social security authorities if the bankruptcy of the company is
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caused originally by a serious fault committed by managers or directors or if the directors and managers
have already been in the past implicated in a bankruptcy or winding up.
Directors’ liability may also be engaged in case of non-compliance with the so-called alarm
proceedings (failure to convoke the general assembly in case of revealed losses).

2. Taking action
What formal procedures are available for the company?

Bankruptcy: covers the situation of substantial and long-term problems of solvency. Bankruptcy
proceedings are exclusively aimed at the liquidation of the estate of an insolvent debtor and the
distribution of the proceeds amongst his creditors.
Judicial reorganization: the purpose of these proceedings is to provide debtors, who are in principle
able to live up to their legal obligations but who have a temporary liquidity problem, with the means to
obtain a modification of their debts either by a reduction of these debts or by temporary refuge from
their creditors. Basically there are three options available: a settlement with all creditors or two ore
more; a collective settlement with all creditors via a reorganization plan; a transfer of the enterprise in
part or as a whole under control of the court.
Voluntary winding-up: a company may decide to dissolve itself. The decision of such voluntary windingup is taken at the general assembly of shareholders, who will appoint one or more liquidators.
What informal procedures are available for the company?

An agreement between the debtor and all (or a part of) his creditors may still take place outside the
control of the court i.e. through a settlement according to which the creditors agree with a temporary
suspension of the payments by the debtor, or any other measure to effect the financial recovery of the
enterprise. Being essentially a contractual instrument, the settlement has only a binding effect on the
creditors (unsecured and/or secured) which agree with it.
Which procedures are creditor-friendly/debtor-friendly?

Taking into account the above, as a general rule, bankruptcy might be considered a rather creditorfriendly procedure and the judicial reorganization a rather debtor-friendly procedure.
What are the triggers for insolvency?

The debtor is considered to be bankrupt when he has permanently ceased to pay his debts and is no
longer able to obtain credit.
An indication for insolvency may also be found in case
(i). one or more seizures have been levied on the debtor’s assets;
(ii). one or more judgments, in which the debtor has been condemned to pay, have been rendered on
default against a debtor;
(iii). a writ of summons at request of the social security or the tax authorities has been served upon a
debtor;
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(iv). the debtor failed to publish his annual account.
What is the process for filing?

Bankruptcy: the debtor, who has permanently ceased to pay his debts and is no longer able to obtain
credit, is obliged to file for bankruptcy. Bankruptcy proceedings may also be initiated by one or more
creditors, the public prosecutor or the provisional administrator appointed by the court.
Judicial reorganization: the debtor files an application to the Court.
Voluntary winding-up: the initiative lies with the general assembly of the company.
Who can place the company into insolvency proceedings?

See answer 2.5.
What is the extent of court involvement?

Bankruptcy: the key person is the receiver who is appointed by the court. The liquidation of a bankrupt
company’s assets and the distribution of the proceeds amongst the creditors are executed by the receiver
under the control of either a supervisor appointed by the court or the court itself.
Judicial reorganization: the procedure is handled under the supervision of a delegate judge who informs
the court on the evolution of the debtor’s situation. Furthermore, the composition proposal which the
debtor is deemed to make, is, upon approval by the creditors, subject to homologation by the court.
Voluntary winding-up: the nomination of the liquidator by the general assembly is subject to approval by
the court.
How long will the insolvency process take?

Bankruptcy: there is no rule with regard to the duration; in practice bankruptcy proceedings may last up
to 3 years or more.
Judicial reorganization: the moratorium (provisional suspension of payment for debts due at the time that
the provisional suspension was granted) may take 6 months, which may last up to 12 months as from the
judgment which declares the procedure open and even 18 months in exceptional circumstances.
What other steps, such as notices, are required?

Bankruptcy: the judgment of bankruptcy must be published in the Belgian State Gazette and in one or
more (local) newspapers. The receiver must advise the creditors with a view to filing their claim, must
take out a mortgage on the debtor’s real estate and verify the debtor’s accounts.
Judicial reorganization: the judgment which declares the procedure open, must be published in the
Belgian State Gazette. The debtor must inform his creditors upon the amount of their claim and the asset
on which a security has been provided.
What rights does the company as debtor benefit from?

Bankruptcy: the enforcement of all court decisions against the debtor is suspended and the creditors, at
least the unsecured creditors and the creditors protected by a general privilege, are no longer entitled to
exercise their rights of enforcement against the debtor.
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Judicial reorganization: the judgment which declares the procedure open, has the following effects:
suspension of any means of enforcement on mobile assets and real estate; suspension of any declaration
of bankruptcy or judicial dissolution; prohibition on seizure, it being understood that any seizure which
has been levied prior to the opening of the procedure, maintains its conservatory effects.
Is there anything resembling a debtor in possession process?

To a certain extent the judicial reorganization may be resembling to a debtor in possession process.
Are there any local law red-flags particularly relevant to a situation?

See answer 2.4., second bullet point.
Are there any political factors which may come into play?

In case of a threatening bankruptcy regarding a big company involving the unemployment of a large
number of employees, the Belgian federal government or a regional government may take measures with
a view to maintaining as much jobs as possible.

3. Creditor issues
How are unsecured creditors affected?

Bankruptcy: as a result of the fixation principle and the distribution of the assets by the receiver
according to the “pari passu” rule, the unsecured debtors are no longer entitled to exercise their rights of
enforcement against the debtor, as of the time of declaration of bankruptcy.
Judicial reorganization: the judgment which declares the procedure open, affects the (un)secured
creditors (see answer 2.10, second bullet point); the reorganization plan, once approved by the required
presence-and majority quorum, is binding to the unsecured creditors.
How might a secured creditor enforce its security?

The rights of enforcement of the creditors with a specific privilege on movable assets, in particular the
creditor with a floating charge, are suspended until the closure of the first report of verification of
claims. In practice, the receiver inquires with the creditor holding a floating charge whether the latter
agrees that the assets be realized by the receiver. In most cases the creditor with a floating charge agrees
with this course of action.
When it comes to the creditors with a mortgage: if no enforcement proceedings on the real estate have
commenced prior to the bankruptcy, the receiver is solely entitled to realize the real estate, This general
rule does not apply to the first mortgagee, who is entitled to proceed to the realization after the first
report of the verification of claims has been filed by the receiver. In practice, the receiver inquires with
the mortgagee(s) whether the latter agrees that the real estate be realized by the receiver. In most cases
the mortgagee(s) agree(s) with this course of action.
Will set-off apply and if so do any issues arise from this?

Set-off is only applicable when the following conditions are met: the mutual claims are (i) certain, (ii)
liquid and (iii) payable at the time of set-off;
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After bankruptcy set-off is in principle not possible, except when (i) all legal conditions for set-off are
met prior to the bankruptcy or (ii) even when all legal conditions for set-off are only met after
bankruptcy insofar it concerns mutual claims which result from the same legal ground or which are
connected i.e. arise from the same contract.
Judicial reorganization: during the moratorium set-off between (i) claims in the moratorium (i.e. claims
which have arisen prior to the judgment opening the procedure or which result from the petition or
decisions made in the framework of the procedure) and (ii) claims which have arisen during the
moratorium, is only possible when the claims are connected.
Are there prevailing inter-company debt issues?

Blank
Is creditor recourse available in respect of any company affiliates?

An affiliate company has a separate legal personality with the result that a creditor of a company
normally has no recourse against an affiliate, except when a security f.i. letter of comfort has been
provided by the affiliate.
Will a creditor committee be established and if so what is its role?

Bankruptcy: when the liquidation of the bankrupt estate has been terminated, the creditors vote on the
statement, including the total amount of the assets, the receiver’s fees and costs, the debts of the estate
and the repartition of the assets amongst the creditors, as made by the receiver.
Judicial reorganization: the creditors vote on the reorganization plan. The plan is considered approved
and is binding to all creditors, including those who have voted against the plan, when the majority of the
creditors present at the meeting, which represent 50% of all claims, approves it and subsequently the
court homologates the plan.

4. Continuing the business
Who controls the company in a given procedure?

Bankruptcy: the management is not entitled to dispose of the assets nor represent the company vis-à-vis
third parties. The receiver takes over the disposal of the assets and the representation of the company
vis-à-vis third parties, albeit under control of a judicial supervisor and the court.
Judicial reorganization, the management is not set aside. The court will however appoint a delegate
judge who will assist the debtor in the administration of his company.
How is the company financed?

It will be difficult to borrow money from a bank and the company is unlikely to attract investors unless it
is able to produce a credible reorganization plan or provide extra securities.
Is it possible to arrange DIP funding (or similar)?

New money may be provided by virtue of a new loan agreement or as new credit pursuant to an existing
loan agreement.
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In case of judicial reorganization, such ‘new claims’ are not submitted to the ‘concursus creditorum’ and
are considered debts of the estate when during the period of reorganization the debtor is declared
bankrupt or put into liquidation.
Alternatively, a subordinated loan i.e. a loan in terms of which the creditor waives his right to equal
treatment /treatment by priority in case of concursus creditorum, may be provided.
How will proceedings affect employees and what rights do they benefit from?

Bankruptcy:
(i). Bankruptcy does not result in automatic termination of employment agreements. The receiver of the
bankruptcy does have the right to terminate any employment agreement.
(ii). Employment agreements which have not been confirmed within 15 days are deemed to have been
terminated.
(iii). Employee claims for unpaid salaries are privileged.
Judicial reorganization:
(i). A judicial reorganization does not result in automatic termination of employment agreements, nor
does the employer have the right to suspend any employment agreements during the reorganization
process.
(ii). In case of a judicial reorganization by collective agreement, the reorganization plan may provide in
a reduction of salaries. Personnel representatives are being heard prior to any decision being made.
(iii). In the event of a transfer of the undertaking under judicial control, the acquirer is not obliged to
accept the transfer of the entire workforce. Instead, he may choose how many he wants to take over.
Employees that are thus being transferred keep their previous employment conditions, unless they would
have been collectively renegotiated. Individual negotiations are generally not permitted.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

The opening of bankruptcy proceedings does not automatically lead to the termination of the contract.
The receiver can either decide to fulfill a contract or disclaim (unprofitable) contracts when he is not in
a position to continue to trade and he cannot ensure that the insolvent party fulfills its obligations. The
two main exceptions to this general rule are: intuitu personae contracts, which are considered to end by
law in case of bankruptcy and the avoidance clause according to which the contract is automatically
terminated in case of bankruptcy.
The opening of a judicial reorganization does not affect current contracts: they continue to exist. Any
contractual clause which entitles either party to terminate the contract by reason of the other party filing
an application for judicial reorganization or by reason of a judicial decision opening a judicial
reorganization, is void.

5. Claims issues and procedures
What is the method for the filing of claims?
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Reference is made to paragraph 3.1. second point.
What is the timing for the filing of claims?

Bankruptcy: the time frame for the creditors to file their claim is maximum 1 year after the declaration of
bankruptcy.
How will claims rank?

In general terms, the creditors are paid in the following order:
(iv). the new creditors or creditors of the estate
(v). the creditors with a specific security (floating charge; mortgage)
(vi). the unsecured creditors
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

No.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

We understand a cram-down procedure to be the imposition by a court of a reorganization plan over the
objection of some categories of creditors. In case of judicial reorganization, the approval of the
reorganization plan by the majority of the creditors present at the meeting, who represent 50% of all
claims, and the homologation of the plan by the court, have binding effect to all creditors, including
those who have voted against the plan.
How is the procedure formally concluded?

See answer 3.6.
What is the outlook for creditor classes?

See answer 5.3.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

See answer 2.2.
Are there accelerated processes available?

There is a possibility of early terminating a bankruptcy proceeding, when it is clear that there are no
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assets or the assets are insufficient to even cover up the costs of the administration and the liquidation of
the estate.

8. International Interaction
What international framework of rules apply to the company?

The Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings situated in EU
Member States is of interest (hereinafter: the Regulation).
This Regulation grants a special position for the creditors who have a so-called right in rem on the
assets of the debtor which are located in another Member State of the EU than the state where the
insolvency proceedings were opened. Those rights in rem are governed by the lex rei sitae, as an
exception to the general rule of the lex concursus (the law of the state where the proceedings were
opened). The opening of insolvency proceedings shall not affect the rights in rem of creditors or third
parties in respect of tangible or intangible, moveable or immoveable assets belonging to the debtor
which are situated within the territory of another Member State at the time of the opening of
proceedings, which means that these creditors are entitled to enforce their securities without any
restriction, as if there was no insolvency procedure, even if the legislation of the state where the assets
are located imposes such restrictions.
When it comes to insolvency proceedings which do not fall under the Regulation i.e. insolvency
proceedings opened in a third state, the national law, including possible treaties, remains relevant. The
Private International Law of that third state will determine the scope of the insolvency proceedings
opened on its territory, that is to say whether or not they produce extra territorial effects.
Insofar Belgian Private International Law is applicable, the Belgian insolvency procedure will normally
have universal effects and will, as a result, cover all the assets of the debtor, wherever these assets are
located. There is, however, no guarantee that a third state will recognize the extra-territorial effects of
the Belgian insolvency. The assets of the debtor in these third states will only be affected to the extent
that this state recognizes the powers of the Belgian receiver.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Under the EU-Regulation any judgment opening main insolvency proceedings handed down by a court of
a Member State which has jurisdiction to that effect, shall be recognized and shall produce the same
effects, without need for further formality, in all the other Member States as of the time that it becomes
effective in the State of the opening of proceedings.
When it comes to insolvency proceedings which do not fall under the Regulation, Belgian Private
International Law provides for the recognition by law of foreign bankruptcy proceedings.
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Usually, when creditors contract with a company they require personal securities and securities in rem.
If those securities turn out to be insufficient, the law usually allows creditors to demand their
reinforcement. Article 333, II and III, of the Civil Code determines the acceleration of obligations if
personal and in rem securities become insufficient and debtor refuses to reinforce them or in case assets
which serve as in rem securities suffer seizure by another creditor. Acceleration is also determined in
case of perishing, deterioration or depreciation of in rem securities (provided that debtor refuses to
reinforce them), and in case they are expropriated by government (art. 1425, I, IV and V, Civil Code). In
addition, article 477 of the Civil Code determines that if after the conclusion of a contract one of the
parties enters into financial difficulties that might render doubtful the fulfillment of contractual
obligations, the other party may refuse to fulfill their contractual obligations until debtor fulfills his or
provides creditor with security.
Can transactions entered into by the company be vulnerable to attack?

In addition to our comments to the previous question, the Bankruptcy Law determines that transactions
entered into by a notoriously insolvent company are to be considered fraud against creditors and shall
be annulled (art. 129). Furthermore, alienation and encumbrance of assets when there is a pending
execution which can lead the company into insolvency are considered fraud against execution and shall
have no effect (art. 593, Code of Civil Procedure).
What director liabilities might arise from the company trading while in distress?

Directors’ liabilities which may arise from a company trading while in distress will vary according to
the type of legal entity we are talking about. In case of limited liability companies and corporations,
administrators as a rule are not personally responsible for obligations undertaken in the name of the
company. However, they can be responsible if proven guilty or if acting in discordance with the law or
the articles of association (art. 158, Law 6,404/1976).

2. Taking action
What formal procedures are available for the company?

Formal procedures established by Law 11,101/2005 (“Bankruptcy Law”) are judicial reorganization
and bankruptcy.
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What informal procedures are available for the company?

Law 11,101/2005 also provides for an extrajudicial reorganization procedure, which, in spite of being
extrajudicial, can hardly be defined as “informal”. Debtor who fulfills the requirements for judicial
reorganization (see our answer to question 2.6 below) may negotiate a reorganization plan with their
creditors off court (art. 161, Law 11,101). However, in order to be effective, the plan has to be
approved by a judge (art. 165, Law 11,101).
Which procedures are creditor-friendly/debtor-friendly?

Reorganization procedures are more debtor-friendly in the sense that they have the purpose of promoting
surpass of situations of economic-financial crisis in order to stimulate the economic activity by allowing
the maintenance of production sources, employees’ jobs and creditors’ interest and by preserving the
company and its social purpose (art. 47, Law 11,101). Bankruptcy procedure, on the other hand, is more
creditor-friendly and aggressive for the debtor, in the sense that debtor is dismissed from his activities
(art. 75, Law 11,101) and all its obligations are accelerated (art. 77, Law 11,101).
What are the triggers for insolvency?

According to art. 94, Law 11,101, insolvency is triggered by either one of the following events: (i)
failure by the debtor to pay, without relevant reason, liquid debt materialized in protested titles or
executive titles which together surpass the amount of 40 minimum wages (aprox. R$ 28,960) at the time
bankruptcy has been filed; (ii) failure by the debtor executed for any liquid amount to pay, deposit or
nominate to constriction sufficient assets within legal term; (iii) practice by debtor of any of the
following acts, except if within reorganization procedure: (a) to anticipate liquidation of its assets or
make payments through ruinous or fraudulent means; (b) to practice or try to practice simulated
operations or to alienate all or part of its assets to third parties, creditor or not, with the objective to
delay payments or fraud creditors; (c) to transfer establishment to third party, creditor or not, without the
consent of all creditors and without remaining with sufficient assets to solve its liabilities; (d) to
simulate transfer of its main establishment with the objective to evade legislation or inspection or in
order to damage creditor; (e) to give or reinforce guarantees to creditors regarding debts previously
undertaken without staying with enough assets to pay off its liabilities; (f) to absent without leaving
representatives and with enough assets to pay creditors or to abandon the establishment or try to hide
from its domicile, headquarter or main establishment; g) to refrain from fulfilling, on the established
term, obligation undertaken under the judicial reorganization plan.
What is the process for filing?

In order to file for judicial reorganization, debtor shall present the following documents (art. 51, Law
11,101): (i) a description of the concrete causes of its economic situation and the reasons for the
economic-financial crisis; (ii) balance sheets of the last three years; (iii) complete list of creditors and
full data about the credits (amount, maturity date etc.); (iv) complete list and data about employees
(function, salaries etc.); (v) regularity certificate from the Commercial Registry, articles of
incorporation and acts of appointment of current administrators; (vi) a list of private assets of its
controlling shareholders and administrators; (vii) current bank statements and financial applications;
(viii) certificates of protest registries in the jurisdiction where it is headquartered or domiciled or in
which it has subsidiaries; (ix) a signed list of all judicial claims in which it figures as party, including
labor claims, with an estimate of the respecting values that are being claimed.
Who can place the company into insolvency proceedings?

Bankruptcy can be filed by (art. 97, Law 11,101): (i) the debtor; (ii) his surviving spouse, any heir of the
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debtor or executrix; (iii) quotaholder or shareholder of the debtor according to law or company’s
articles of incorporation; (iv) any creditor. As for judicial reorganization, it can be filed by the debtor
who exercises regularly its activities for more than 2 years and that has all of the following requirements
(art. 48, Law 11,101): (i) is not bankrupt or, if was in the past, all responsibilities thereof have been
declared extinct by unappealable sentence; (ii) has not obtained judicial reorganization concession in
less than 5 years; (iii) has not obtained in less than 5 years concession of judicial reorganization based
on special reorganization plan for small companies established in Section V of Law 11,101; and (iv) has
not been condemned or have as administrator or controlling partner a person condemned for any of the
bankruptcy crimes established in Law 11,101. Judicial reorganization can also be filed by surviving
spouse, debtor’s heirs, executrix or remaining partner.
What is the extent of court involvement?

Court involvement is very extensive in all three insolvency procedures established by Law 11,101:
bankruptcy, judicial reorganization and extrajudicial reorganization. As we have seen in item 2.2, even
the extrajudicial reorganization, which in theory is “extrajudicial”, in fact is only effective if approved
by the court. The law requires constant court surveillance over the insolvency procedures. For example,
the administrator in judicial reorganization has to present in court a monthly report on debtors’ activities
(art. 22,II,c, Law 11,101). Furthermore, the importance of court involvement is so strong that it is usual
in major cities in Brazil to have specialized courts which only deal with insolvency.
How long will the insolvency process take?

In case of judicial reorganization, the law establishes that it lasts for 2 years (art. 61, Law 11,101).
However, it is possible that in virtue of the reorganization debtor has to assume obligations which can
last for much longer periods. In case of Bankruptcy, a timeframe is virtually unpredictable. Bankruptcy
procedures are usually very lengthy and hardly take less than 10 years to be concluded.
What other steps, such as notices, are required?

As we will detail hereunder, both in judicial reorganization and in Bankruptcy the judge shall determine
the publication of an announcement after which creditors shall have 15 days to present their claims or
file divergences (art. 7th, §1st, Law 11,101). After 45 days, a new announcement with a new list of
creditors shall be published (art. 7th, § 2nd, Law 11,101). As this new list may suffer opposition from
the debtor, its shareholders or the District Attorney (art. 8th and 13 to 15, Lei 11,101), a new general list
of creditors approved by the judge shall be published five days after the oppositions have been decided
(art. 18, Law 11,101).
What rights does the company as debtor benefit from?

Debtors under judicial reorganization or bankruptcy benefit from the suspension of all legal claims and
executions, with the exception fiscal executions, labor claims and demands on uncertain values (art. 6th,
52, III and 99, III, Law 11,101). Under judicial reorganization, debtor benefits from dismissal from
presenting clearance certificates in order to exercise all of its activities except when contracting with
the government or in order to receive fiscal benefits or incentives (art. 52, II, Law 11,101). Debtors may
also benefit, according to the case, from: (i) new maturity dates and special payment conditions for
matured or maturing obligations; (ii) individual or collective bargaining agreements which can reduce
employee’s salaries, working hours and compensation; (iii) giving in payment or novation of debts; (iv)
partial sale of assets; (v) equalization of financial expenses related to debts of any nature. Under
bankruptcy, on the other hand, debtors have the rights: (i) to monitor the administration of bankruptcy;
(ii) to require necessary measures for the conservation of his rights or of the collective assets; and (iii)
to intervene in the processes in which the bankrupt’s estate is party or interested, requiring whichever is
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lawful and lodging applicable appeals (art. 103, sole paragraph, Law 11,101).
Is there anything resembling a debtor in possession process?

Among Brazilian insolvency procedures, the closest that resembles a possession process is the
possibility of the owner of an asset which is in power of the debtor to demand its restitution if
Bankruptcy is declared (art. 85, Law 11,101).
Are there any local law red-flags particularly relevant to a situation?

Local particularities and red-flags have been addressed in our comments to the other questions.
Are there any political factors which may come into play?

Judicial reorganization has the purpose of promoting the surpass of situations of economic-financial
crisis. It seizes to stimulate the economic activity by allowing the maintenance of production sources,
employees’ jobs and creditors’ interest and by preserving the company and its social purpose (art. 47 of
Law 11,101). This means that, in order to decide for the application of reorganization instead of
bankruptcy, judges may be politically affected by these purposes. In practice, one can envisage a strong
tendency among judges to avoid bankruptcy in order to preserve employees’ jobs.

3. Creditor issues
How are unsecured creditors affected?

As we will see below, unsecured creditors will only be able to receive after creditors who have
preference according to the rank of claims reproduced thereof have been paid.
How might a secured creditor enforce its security?

As we will see below, in rem secured creditors will only be able to enforce their securities after the
creditors who have preference over them according to the rank of claims reproduced thereof have been
paid.
Will set-off apply and if so do any issues arise from this?

Yes. Set-off applies, with preference over all other creditors, to debtors’ debts which have matured until
the date Bankruptcy is declared, whether they have matured in virtue of the Bankruptcy sentence or not.
Set-off will not apply: (i) to credits transferred after the declaration of Bankruptcy (except in case of
merger, acquisition, spin-off or death); or (ii) to credits which have matured before Bankruptcy is
declared, but have been transferred maliciously or simply because the economic-financial crisis
situation of the debtor was already known (art. 122, Law 11,101).
Are there prevailing inter-company debt issues?

Not really. The rank of claims (art. 83, Law 11,101) is not affected when it comes to companies which
are part of the same corporate group. What matters is the nature of the credit, and not the existent
corporate bond (subsidiary/affiliate etc.) between creditor and debtor.
Is creditor recourse available in respect of any company affiliates?
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Law 11,101 does not discipline explicitly any sort of resource available in respect of company
affiliates. Nonetheless, as long as creditors agree, something in this direction may be created in theory in
the judicial reorganization plan.
Will a creditor committee be established and if so what is its role?

A creditor committee is optional according to Brazilian law. It can be constituted by deliberation of any
of creditors’ classes (art. 26, Law 11,101). In the absence of a creditor committee, its attributions shall
be executed by the judicial administrator and, in case of incompatibility, by the judge. The creditor
committee shall have the following main attributions (art. 27, Law 11,101) both in judicial
reorganization and in bankruptcy: (i) to supervise activities and accounts of the judicial administrator;
(ii) to ensure the good progress of the procedure and the enforcement of law; (iii) to notify the judge in
case of violation of rights or injury to creditors’ interests; (iv) to investigate or give advice on any
claims from interested parties; (v) to require before the judge the summoning of a creditors’ general
assembly; (vi) to speak out in the cases established by the law. Specifically in judicial reorganization,
the committee has the following attributions: (i) to supervise the administration of debtor’s activities,
presenting every 30 days report on its situation; (ii) to supervise the enforcement of the judicial
reorganization plan; and (iii) to require before the judge authorization for the sale of fixed assets.

4. Continuing the business
Who controls the company in a given procedure?

Although control change of the company may be a measure taken in order to promote its judicial
reorganization (art. 50, III, Law 11,101), as a rule, debtor’s corporate structure remains the same.
How is the company financed?

During judicial reorganization, the company can obtain new loans. These new creditors will precede
those established in art. 84, Law 11,101 (see our comments above) when it comes to receiving from the
debtor (art. 67 and art. 83, V, Law 11,101).
Is it possible to arrange DIP funding (or similar)?

Law 11,101 does not establish any limitation to this. However, if this funding arises after judicial
reorganization has begun, it has to be approved by creditors.
How will proceedings affect employees and what rights do they benefit from?

Employees are the first creditors to receive in case of bankruptcy (art. 83, Law 11,101). In case of
judicial reorganization, the reorganization plan can not determine a term superior to 1 year for the
payment of credits deriving from labor legislation or labor accidents which had matured before the
reorganization has been filed (Law 11,101, in its art. 54). The plan also can not envisage a term superior
to 30 days for the payment of credits regarding salaries matured up to 3 months before reorganization
has been filed up to the limit of 5 minimum wages per employee (R$ 3,620).
How will proceedings affect contracts or other commercial arrangements entered into by the company?

The declaration of Bankruptcy determines the acceleration of all debtors’ debts (Art. 77, Law 11,101).
On the contrary, extrajudicial reorganization plan can not determine the acceleration of debts (art. 161,
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§2º, Law 11,101). As for the filing for judicial reorganization, in spite of the omission in the law, in
practice the majority of the agreements establish acceleration clauses.

5. Claims issues and procedures
What is the method for the filing of claims?

See answer to the next question.
What is the timing for the filing of claims?

After the filing for the judicial reorganization (art. 52, §1st, Law 11,101) or the sentence in the
bankruptcy procedure (art. 99, sole paragraph, Law 11,101) the judge shall determine the publication of
an announcement after which creditors shall have 15 days to present their claims or file divergences
regarding the credits that have been listed in the announcement (art. 7th, §1st, Law 11,101. After that, the
company’s appointed administrator shall have 45 days to analyze the new claims and divergences and
publish a new announcement with a new list of creditors (art. 7th, § 2nd, Law 11,101). The debtor, its
shareholders and the District Attorney may oppose to this new list of creditors (art. 8th and 13 to 15, Lei
11,101). In any case, five days after the oppositions have been decided, a general list of creditors
approved by the judge shall be published (art. 18, Law 11,101).
How will claims rank?

According to art. 83, Law 11,101, the rank of claims is as follows: (i) credits arising from labor
legislation limited to 150 minimum wages by creditor (currently R$ 108,600) and those arising from
labor accidents; (ii) in rem secured credits up to the limit of the encumbered assets; (iii) tax credits,
regardless of their nature and date of constitution, with the exception of tax fines; (iv) credits with
special privileges as established by applicable law (notably art. 964 of the Civil Code); (v) credits with
general privileges, such as those arising from goods and services which continue to be provided
regularly during the period of judicial reorganization, in any case limited to the value of the goods and
services rendered during the reorganization period (art. 67, sole paragraph, Law 11,101) and others
established by applicable law (notably art. 965 of the Civil Code); (vi) unsecured credits such as the
overbalance of credits not covered by in rem securities and the overbalance of credits arising from
labor legislation which exceed the limit of 150 minimum wages; (vii) contractual fines and other
penalties for the infraction of criminal or administrative laws, including tax legislation; (viii)
subordinated credits such as those established by law or contract and those regarding payment of
shareholders or directors who are not employees. Furthermore, previously to the payment of all debts
mentioned above, the following amounts are due (art. 84, Law 11,101): (i) payment of the appointed
judicial administrator and his assistants; (ii) credits arising from labor legislation or from labor
accidents regarding services rendered after bankruptcy has been declared; (iii) amounts rendered by
creditors to the bankruptcy estate; (iv) expenses with collection, administration, realization of assets and
distribution of products, as well as expenses with the bankruptcy procedure; (v) judicial expenses
regarding claims and executions in which the bankruptcy estate has been defeated; (vi) obligations
resulting from judicial acts validly practiced during the judicial reorganization or after the declaration
of bankruptcy; and (vii) taxes regarding taxable events which occurred after the declaration of
bankruptcy.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?
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Complex issues arising by virtue of the insolvency have been already addressed in our comments to the
other questions.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

Yes. According to art. 58, Law 11,101, court may grant judicial reorganization based on a plan that has
not been approved by creditors pursuant to the law as long as it has obtained, in the same creditors’
meeting: (i) favourable vote of creditors which represent more than half of the value of all credits
present at the meeting, regardless of their classes; (ii) the approval of two classes of creditors, or, in
case of only two classes with voting creditors, the approval by at least one of them; (iii) favourable vote
of more than 1/3 of creditors in the class that rejected the reorganization plan; and (iv) lack of
imposition by the plan of different treatment between creditors of the class that rejected the plan.
How is the procedure formally concluded?

Judicial reorganization is formally concluded with a sentence which is rendered after the fulfillment of
all obligations which mature up to two years after reorganization has been granted (arts. 63 and 61, Law
11,101). Bankruptcy is also formally concluded with a sentence (art. 156, Law 11,101) which will take
place after the distribution of debtors’ assets among creditors (art. 154, Law 11,101) and the
presentation of a final report which shall indicate all payments that were made, specifying the remaining
responsibilities (art. 155, Law 11,101).
What is the outlook for creditor classes?

In a rough way, we can say the lower a credit class is placed in the rank of claims (arts. 83 and 84, Law
11,101), the gloomier is the chance of the creditor being paid. One must remember that if a company is
facing bankruptcy, its capacity to pay its debts is inferior to the amount of debts it has. Therefore, in
practice, chances that low-ranked creditors such as unsecured creditors end up not receiving their
payments are very considerable.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

As per our answer to question 2.2, Law 11,101/2005 provides for an extrajudicial reorganization
procedure, which is less formal than judicial reorganization. Extrajudicial reorganization is a procedure
based on free negotiation of a reorganization plan between debtor and creditors (art. 161, Law 11,101).
However, it can hardly be regarded as “non-formal”, or even “extrajudicial”, since it has to be
approved in court in order to be effective (art. 165, Law 11,101).
Are there accelerated processes available?

Law 11,101 provides for an abbreviated and simpler procedure of judicial reorganization for small
companies. According to this procedure, a creditors’ meeting is not summoned and the judge will grant
the judicial reorganization automatically if the applicable requirements are fulfilled. Claims and
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executions, as well as prescription, regarding credits which are not part of the reorganization plan are
not suspended. The requirements are the following: (i) the reorganization plan shall include only
unsecured credits; (ii) the credits shall be paid in monthly installments (up to 36), adjusted for inflation
plus 12% per year interest rate; (iii) the first installment shall be paid up to 180 days after filing; and
(iv) the increase of expenses and hiring of employees has to be authorized by the judge.

8. International Interaction
What international framework of rules apply to the company?

Unlike in other countries, where cross-border insolvency is considerably developed, regulation in
Brazil is almost completely territorial. A formally (though not practically) applicable set of rules is
established by the ancient Code of International Private Law, also known as Code Bustamante (1928),
which was enacted in Brazil by Decree-Law 18.871/1929. With respect to insolvency, some rules
applying to its Latin American signatory countries regard, for instance, the effectiveness and
enforceability of bankruptcy sentences (art. 417) and recognition of foreign administrators (art. 418).
However, albeit still formally in effect in Brazil, the Code Bustamante is seldom invoked and applied
by court.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Theoretically speaking, recognition and enforceability of foreign decisions in insolvency proceedings is
possible. However, this option is not very attractive to foreign creditors, which prefer to claim their
credits directly before the local Brazilian courts, thus avoiding a probably lengthy and uncertain
outcome of the recognition process with the Superior Court of Justice (STJ). In addition, the application
for the recognition and enforceability of foreign insolvency decisions could be particularly harmful to
the debtor’s interests, as he would have no protection until the foreign insolvency decision is
recognized. In practice, therefore, local subsidiaries of foreign groups who are in trouble will usually
file for protection individually directly with the Brazilian courts. This means that the Brazilian courts
will have jurisdiction over the assets of this subsidiary and will apply Brazilian law to the insolvency
proceedings. In this case, probably no foreign insolvency proceeding will effectively interfere with it. A
famous example of this is the Parmalat case, in which the Brazilian subsidiary, Parmalat S/A Indústria
de Alimentos, has filed for reorganization in Brazil despite of the fact that there was already an
insolvency procedure regarding Parmalat SpA taking place in Italy.
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

A creditor may take a security interest by way of a charge, mortgage, lien, pledge or any other form of
agreement which evidences the granting of a security interest. The following are required in order to
create a valid security interest: value must have been given; the debtor must have had rights in the
collateral; and the debtor must have entered into a security agreement. In general, Canadian law does not
focus on the different forms of security interests (i.e. pledge, mortgage or charge). Instead, the legal
focus is on whether the creditor "perfected" its validly attached security interest by way of registration
or possession. Perfected secured creditors will have priority over unperfected security interests.
Although a security interest need not be perfected in order to be effective, upon the debtor being
adjudged bankrupt, an unperfected secured creditor's rights will be equivalent to those of the debtor's
general creditors.
Security interests over personal property and real property are regulated by provincial legislation.
However, Canadian chartered banks may also obtain a special form of security interest over certain
forms of property under the federal Bank Act.

In Québec, a creditor may take security over assets by way of a conventional hypothec.

Can transactions entered into by the company be vulnerable to attack?

Trustees in bankruptcy and, in some cases, creditors are afforded several remedies for the review of
pre-bankruptcy transactions. Generally, these remedies can be categorized in regards to:
(i). transactions unfairly preferring one creditor over another;
(ii). transactions for consideration conspicuously below fair market value;
(iii). transactions made with the intent to defeat, hinder, delay or defraud creditors, including bulk sales.
In addition, in some circumstances, trustees and creditors may turn to various corporate remedies
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available under federal and provincial legislation to obtain relief from the fraudulent behaviour of a
debtor.

In Québec, if the transaction is made in fraud of the company’s creditors, in particular where the debtor
renders or seeks to render himself insolvent, or by which, being insolvent, he grants preference to
another creditor, the transaction is vulnerable to attack. This provincial remedy, roughly equivalent to
the remedy provided in the Fraudulent Conveyances Acts is called Paulian action and is available to the
trustee.

What director liabilities might arise from the company trading while in distress?

Corporate legislation in Canada, both federally and provincially, places fiduciary obligations and duties
upon the directors of a corporation. Generally speaking, these fiduciary obligations require every
director to act honestly and in good faith with a view to the best interests of the corporation, and to
exercise the care, diligence, and skill that a reasonably prudent person would exercise in comparable
circumstances. Directors and officers owe their fiduciary duty of loyalty to the corporation, not to its
shareholders or creditors, even where the corporation is in the "shadow of insolvency". However, in
contrast to their fiduciary obligation, when a company is insolvent or in financial distress, a director or
officer may owe a duty of care to a variety of new stakeholders, including the company's creditors who
might pursue an oppression or derivative claim against the directors.
In addition to the duties noted above, directors can also face various statutory liabilities. For example,
directors can be liable for improper distributions and a certain portion of unremitted taxes, unpaid
employee wages, and vacation pay.

In Quebec, directors might be held liable to creditors in respect of either contractual or extracontractual obligations. Contractual liability arises where the director personally guarantees a
contractual obligation of the company. Liability also arises where the director personally acts in a
manner that triggers his or her extra-contractual liability. If breach of the standard of care, causation and
damages are established, creditors can resort to extra-contractual liability to have their rights
vindicated. Directors and officers will not be held to be in breach of the duty of care if they act
prudently and on a reasonably informed basis. The decisions they make must be reasonable business
decisions in light of all the circumstances about which the directors or officers knew or ought to have
known.

2. Taking action
What formal procedures are available for the company?

Once insolvent, a debtor may initiate several different actions designed to protect itself while it attempts
to reorganize its affairs:
Companies' Creditors Arrangement Act (“CCAA”) - a debtor corporation may seek court protection
from its creditors while reorganizing its affairs under the federal CCAA. The qualifying debtor
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corporation may bring an application to the court for an order directing a stay of proceedings against it
while it formulates a plan of compromise or arrangement between itself and its creditors. In general, the
debtor seeking such protection must meet several requirements, including:
(i). be an entity falling within the CCAA's definition of a "company";
(ii). if the company is an incorporated entity not constituted under any Canadian federal or provincial
law, the debtor must have assets or do business in Canada;
(iii). be insolvent or bankrupt; and
(iv). have debts of at least $5,000,000 CAN.
Bankruptcy and Insolvency Act (“BIA”) - the insolvent debtor may also avail itself of the provisions of
the federal BIA dealing with proposals made to unsecured creditors. The reorganization sections of the
BIA are designed to permit an insolvent debtor to make a proposal to its creditors for the compromise of
its debts to them, upon acceptable terms, and thereby avoid bankruptcy. During a proposal-based
reorganization, the debtor remains in operational control of its assets and liabilities, and remains vested
with them. The proposal is a contract that, if duly filed and accepted by the requisite majorities of
creditors and ratified by the court, binds the debtor and its affected creditors to the terms thereof
(assuming its preconditions, if any, are fulfilled). However, since the BIA does not bind or affect
secured creditors, such a proposal cannot bind or affect the rights of secured creditors, which is
regulated by provincial legislation. As a results, the co-operation of secured creditors to a proposal
must be obtained independently. If the proposal is rejected by the debtor's creditors, then the debtor is
deemed to have made an assignment in bankruptcy and formal receivership proceedings may commence.
What informal procedures are available for the company?

The debtor's decision to undertake a formal restructuring will generally come as a last resort, after other
options have failed. Often, the debtor will seek other solutions such as the injection of new capital and
informal debt arrangements with its creditors. If all the creditors agree on the debtor's settlement terms,
the threat of formal insolvency proceedings can be avoided. If such other avenues are not feasible, then
the debtor will be faced with the possible liquidation of its assets..
Which procedures are creditor-friendly/debtor-friendly?

As the primary purpose of all proceedings is to balance the interests of a debtor with those of its
creditors, none of the procedures grants any particular advantage to the creditor or the debtor. It is
important to note that while the Companies' Creditors Arrangement Act is focused on the restructuring
rather than the liquidation of a company, a plan of compromise or arrangement proposed pursuant to the
CCAA must still be approved by the companies' creditors and the court.
What are the triggers for insolvency?

One or more creditors may file an application for a bankruptcy order if the debt owing to the applicant
creditor amounts to at least $1,000 and the debtor has committed an act of bankruptcy within six months
preceding the filing of the application. There are ten different “acts of bankruptcy” enumerated in the
Bankruptcy and Insolvency Act. Most of these acts of bankruptcy are rarely used. The acts of bankruptcy
most commonly relied on are the following: the debtor has ceased to meet its liabilities generally as they
become due; the debtor has permitted an execution or other process under which the debtor's property
could be seized or taken in execution to remain unsatisfied for certain specific time limits; and the
debtor has made a fraudulent conveyance, gift or transfer of property in Canada or elsewhere.
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What is the process for filing?

In order to initiate an involuntary bankruptcy, one or more creditors may bring an application for a
bankruptcy order against a debtor by filing the application in the court having jurisdiction in the judicial
district of the locality of the debtor. The applicant must also serve the application on the debtor, and
having the application heard in the court. The applicant bears the onus of showing that the application
has been made in the proper jurisdiction. “Locality of a debtor” means the principal place where the
debtor has carried on business during the year immediately preceding bankruptcy, where the debtor has
resided during that year or, in cases not meeting these requirements, where the greater part of the
debtor's property is situated.
A voluntary bankruptcy does not require court proceedings and involves a debtor assigning its property
to a licensed trustee in bankruptcy in the form of a simple assignment document.
What is the extent of court involvement?

The court's involvement in an involuntary bankruptcy can be quite high. For example, in a proceeding
under the Bankruptcy and Insolvency Act, the court will hold a hearing regarding the bankruptcy petition
and will require proof of the facts alleged in the petition. The proof initially is by affidavit, but if the
debtor disputes the petition, there will be a trial as to whether the debtor should be adjudged bankrupt. If
the court is satisfied, it may make a receiving order and appoint a trustee in bankruptcy nominated by the
petitioning creditors.
The court is also highly involved in regards to plans under the Companies' Creditors Arrangement Act.
The court retains discretion over whether to order a creditors' meeting and may refuse to make such an
order - and thereby effectively refuse to allow the debtor to put its CCAA plan to a vote - if it
determines that the creditors' best interests would not be served. Furthermore, even if the creditors
approve the debtor’s plan by the requisite majority, the court still retains discretion over whether to
sanction the terms of the plan.
How long will the insolvency process take?

The length of a bankruptcy proceeding in Canada varies depending on the circumstance. Some
bankruptcies might take less than a year while more complicated major bankruptcies often take longer. A
bankrupt company cannot apply for a discharge from bankruptcy until it has satisfied the claims of its
creditors in full. In comparison, an individual bankrupt may apply for automatic discharge from
bankruptcy as early as nine months after becoming adjudged bankrupt.
What other steps, such as notices, are required?

An application for a bankruptcy order must be signed by the registrar and the application materials must
be served on the debtor at least 10 days prior to the bankruptcy hearing. An affidavit proving service of
the application materials must be filed with the court at least two days before the date set for the
hearing. Furthermore, within five days of being appointed, the trustee in bankruptcy is required to
publish notice of the bankruptcy and the first meeting of creditors in a local newspaper.
What rights does the company as debtor benefit from?

The major benefit of pursuing the restructuring mechanisms available under the Companies’ Creditors
Arrangement Act or the Bankruptcy and Insolvency Act is that all legal proceedings against the debtor
will be stayed in order to give the debtor breathing room to continue its affairs while restructuring its
debts. Furthermore, once a plan or proposal is approved, the parties will be bound by its terms and the
debtor’s bankruptcy will be annulled by the court (unless the debtor fails to fulfill its obligations under
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the plan or arrangement).
Is there anything resembling a debtor in possession process?

The restructuring mechanisms available under both the Companies’ Creditors Arrangement Act and the
Bankruptcy and Insolvency Act are somewhat functionally equivalent to U.S. Chapter 11 "debtor in
possession" process. For example, like the U.S Chapter 11 process, both the CCAA and BIA allow for a
broad stay of legal proceedings preventing creditors from taking any action against the debtor company.
They also impose a general moratorium on the payment of debt existing at the date the debtor filed for
protection in order to allow the debtor to develop a plan or proposal with its creditors. Debtors utilizing
these processes can also be authorized to sell their assets through a court-supervised process and may
also obtain DIP financing. Furthermore, the debtor will remain in possession and control of the company
during both of these restructuring processes as long as it fulfills its obligations under its approved
restructuring plan or proposal.
Are there any local law red-flags particularly relevant to a situation?

Although the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act are federal
statutes enacted by the Parliament of Canada, it is important to remember that, pursuant to the
Constitution of Canada, the rights of secured creditors are governed by the individual provinces.
Therefore, during any insolvency proceedings, it is essential to review the applicable provincial
legislation in order to determine how the rights of secured creditors might affect the process. For
example, the following are some of the statutes one would need to review in order to determine the
rights of secured creditors in Ontario:
(i). Personal Property Security Act, RSO 1990 c P 10.
(ii). Repair and Storage Liens Act, RSO 1990, c R 25.
(iii). Mortgages Act, RSO 1990 C m 40.

In Québec, the following are the some of the securities one would need to review in order to determine
the rights of secured creditors: (i). Security trusts: Art. 1261 Québec Civil Code (“Q.C.C.”). (ii). Rights
of retention: Art. 1592 Q.C.C.. (iii). Suretyship: Art. 2333 Q.C.C. (iv). Prior claims of municipalities
and school boards constituting real rights: Art. 2654.1 Q.C.C. (v). Hypothecs on moveable and
immovable property: Art. 2660 Q.C.C. (vi). Claims of persons having taken part in the construction or
renovation of an immovable: Art. 2724 Q.C.C. (vii.) Ownership securities: Art. 1745 (Instalment sales),
1750 (Sales with right of retention), 1842 (Leasing). Despite the current convergence between Québec
and the remaining provinces towards functionalism, Quebec’s official focus is still form. Québec’s
collaterals specifically involve the granting of a real right that will follow the pledged asset in
whoever’s hands it may be. Publication, which is the equivalent of perfection, determines rank. Some
ownership securities such as leasing and claims assignments in true ownership (factoring agreements)
require no registration to be validly set up.
Are there any political factors which may come into play?

There are no major political issues other than the ordinary public or media concerns that come with any
bankruptcy proceeding.
In Québec, several publically-owned corporations have a key-role in the economic reality of Québec.
These publically owned corporations will often be driven by policy concerns.
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3. Creditor issues
How are unsecured creditors affected?

Once a debtor is adjudge bankrupt, it no longer has to make debt payments directly to unsecured
creditors as they are then represented by the trustee in bankruptcy. Furthermore, any court proceedings
that have already been commenced by an unsecured creditor may not be continued without leave of the
court. During formal bankruptcy proceedings, unsecured creditors have no proprietary claim against the
bankrupt's assets, but are entitled to share in the trustee's distribution of the proceeds realized from the
bankrupt's assets. In addition to the right to receive distributions from the bankrupt's estate, unsecured
creditors may participate in the governance of the estate by voting at meetings of creditors, for example
to elect inspectors who guide the trustee in the performance of its duties. A secured creditor may also be
an unsecured creditor and participate in distributions and estate governance in the same way as other
unsecured creditors to the extent that the value of the secured creditor's collateral is insufficient to
satisfy its creditor claim.
How might a secured creditor enforce its security?

A secured creditor would enforce its security in the same way as if the debtor was not bankrupt. The
two main remedies available to the secured creditor are power of sale proceedings and foreclosure
actions. Essentially, power of sale proceedings allow the secured creditor, after providing notice of
default to the debtor and other creditors, to seize and sell the collateral and apply the proceeds of such
sale to the debt owing. Secured creditors have the right to enforce their security for the full amount of the
debt. If the value of the debt exceeds the proceeds realized from the seizure and sale of the collateral,
the secured creditor will rank as an unsecured creditor for the balance. In enforcing its security, the
secured creditor must take reasonable precautions to obtain the fair market value of the property at the
time when the property is sold and any surplus obtained by the secured creditor from sale proceedings
must be held in trust for the debtor and other remaining creditors. Foreclosure, on the other hand, is the
process by which the secured creditor obtains full legal and beneficial title to the collateral in complete
satisfaction of its debt. In order to foreclose, the secured creditor must provide notice of its intent to do
so, at which point the debtor and other creditors may challenge the proposed foreclosure on certain
statutory grounds.
Although the stay of proceedings arising on a bankruptcy does not stay a secured creditor's right to seize
or sell collateral subject to its security, a court may grant a stay of a secured creditor's rights for up to
six months. However, this power is rarely exercised in a bankruptcy proceeding.

In Québec, the four remedies are the taking possession for purposes of administration, the taking in
payment, the sale by creditor and the sale by judicial authority. A creditor intending to exercise a
hypothecary right must give and file a prior notice.
The practical advantage of taking possession for purposes of administration is to benefit from the shorter
ten day delay before the debtor can be forced to surrender the property. It also helps alleviating fraud.
The creditor who has, through his administration, obtained payment of the debt, is bound to return to the
person against whom the hypothecary right was exercised, in addition to the property, any surplus
remaining in his hands after payment of the debt.
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The taking in payment consists in taking the hypothecated property in complete payment of the debt.
Taking in payment extinguishes the obligation. A creditor who has taken property in payment becomes
the owner of it from the time of registration of prior notice. He takes it as it then stood, and free of all
real rights published after his. Where, at the time of the creditor’s prior notice, the debtor has already
discharged one-half or more of the obligation secured by the hypothec, the creditor has to obtain
authorization from the court before taking property in payment.
A creditor who holds a hypothec on the property of an enterprise may, after obtaining the surrender of
the property, proceed with the sale by agreement, by a call for tenders or by public auction. Finally, a
creditor may proceed to the sale by judicial authority.
A creditor holding a hypothec on a claim may even without prior notice withdraw his authorization to
the grantor to collect the claim.
Will set-off apply and if so do any issues arise from this?

A creditor's right of set off against an insolvent debtor applies to all claims made against the debtor's
estate and to all actions instituted by the trustee for the recovery of debts due to the debtor, unless the
set-off would amount to a fraudulent preference. If a creditor can prove that the right of set-off was a
regular contractual term in its business dealings with the insolvent debtor, a court is unlikely to find a
fraudulent preference.

In Québec, there are slight differences between legal compensation in Quebec and legal and equitable
set-off in the common law provinces. A creditor’s right to set off his debt against an insolvent person
arises at two conditions: (1) the two debts coexist and (2) the debts are certain, liquid and exigible. As
far as their coexistence is concerned, the debts must arise from contracts that existed prior to the date of
bankruptcy. When debts are not exigible, set-off remains possible if the debts result from the same
reciprocal relationship or, at the very least, if there is sufficient privity between the contracts, a common
object and a common cause between those contracts. In theory, equitable set-off is not available in
Québec.
Are there prevailing inter-company debt issues?

There is no difference between inter-company debts and debts from other creditors. Paying intercompany debts before other creditors' debts may constitute a fraudulent preference.
Is creditor recourse available in respect of any company affiliates?
If the bankrupt’s estate includes securities in an affiliated company then those securities would be
available for liquidation. However, creditor recourse against an affiliated company itself is generally
unavailable unless the affiliated company guaranteed the debts of the debtor. Nevertheless, there is the
possibility that a “complainant” (i.e. a trustee or creditor) might be able to bring a statutory “oppression
claim” against an affiliate in order to remedy oppressive conduct.
Will a creditor committee be established and if so what is its role?

Upon being appointed, the trustee in bankruptcy is required to call a meeting of creditors. At such a
meeting, the creditors may appoint up to five "inspectors" by ordinary resolution. Any person who is a
party to a contested action or proceeding relating to the bankrupt's estate may not be made an inspector.
Corporations also may not be an inspector. During the administration of the bankrupt’s property and
making distributions to creditors, the trustee is required to have regard to any directions given in
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resolutions by the inspectors. Where, however, there is a conflict between directions given to the trustee
by the inspectors and a resolution by the creditors, the resolution by the creditors overrides the
resolution of the inspectors. Where the trustee disagrees with a direction given by the inspectors, the
trustee may request that the court review the matter. If the inspectors fail to exercise their powers, the
trustee is required to call a meeting of the creditors for the purpose of:
(i). substituting other inspectors; and
(ii). permitting the creditors to take any action or give any directions that may be necessary for the
trustee to administer the estate.

4. Continuing the business
Who controls the company in a given procedure?

When a debtor files for protection under either the Bankruptcy and Insolvency Act or the Companies'
Creditors Arrangement Act, there is no transfer of assets to any trustee or third party as there is with an
assignment into bankruptcy. The debtor remains in possession and control of its assets and operations to
provide it with a chance to restructure. Unless there is a court order to the contrary, the incumbent
directors remain in charge of the company. However, until the plan or arrangement is approved by the
creditors, it is the trustee / monitor's duty to monitor the debtor company's business and financial affairs
with a view to providing information to the court and interested stakeholders.
Once the debtor is adjudged bankrupt, it ceases to have any legal capacity to dispose of or otherwise
deal with its property. Therefore, subject to the rights of the secured creditors, the bankrupt’s property
will automatically vest in the trustee in bankruptcy.
How is the company financed?

The restructuring mechanisms under both the Bankruptcy and Insolvency Act and the Companies'
Creditors Arrangement Act allow a court to authorize DIP financing. The court may also authorize the
creation of a super priority charge against the debtor's assets in favour of and to secure obligations
owed to the DIP lender. On a debtor's application and on notice to secured creditors likely to be affected
by the security or charge, a court may make an order declaring that all or part of the debtor's property is
subject to a security or charge; the court may do so in the amount it considers appropriate in the
circumstances and in favour of the parties who have agreed to lend money to the debtor during the
proceedings. However, no pre-filing obligations may be secured by the charge, as only debt incurred
post-filing may be secured by the charge. When determining whether to approve of DIP financing and the
related super priority charge, a court must generally consider the following factors:
(i). the period during which the debtor is expected to be subject to the restructuring proceedings;
(ii). how the debtor's business and financial affairs will be managed during such proceedings;
(iii). whether the debtor's management has the confidence of the debtor's major creditors;
(iv). whether the DIP loan would enhance the prospects of a viable proposal / arrangement being made
with the debtor’s creditors;
(v). the nature and value of the debtor's property;
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(vi). whether any creditor would be materially prejudiced as a result of the DIP lender’s security or
charge;
(vii). the trustee’s / monitor's recommendations in conjunction with cash-flow statements.
How will proceedings affect employees and what rights do they benefit from?

Generally, employment relationships continue while a debtor corporation is restructuring under either
the Bankruptcy and Insolvency Act (“BIA”) or the Companies' Creditors Arrangement Act (“CCAA”).
However, the employer is always able to terminate an employment relationship as long as such
termination does not contravene applicable labour and employment laws. Furthermore, a court may not
approve a plan of arrangement or proposal under the restructuring provisions of either the BIA or CCAA
unless the plan or proposal provides for the immediate post-sanction payment of all wages and
compensation employees would have otherwise been entitled to receive had the company become
bankrupt (see below regarding employees’ entitlements upon bankruptcy). Furthermore, a court may not
approve a plan or proposal unless it provides for the immediate payment of specific prescribed pension
plan obligations. However, despite these statutory obligations, it is important to note that the Supreme
Court of Canada recently held that a court ordered super-priority in favour of a DIP lender may validly
outrank the interests of all other creditors during the restructuring process, including the interests of
pension plan beneficiaries.
Once a company is adjudged bankrupt, its employees will enjoy a super-priority charge on their
employer’s assets to the extent of $2,000 per employee for amounts owing as wages, salaries,
commissions or compensation for services rendered within six months prior to bankruptcy. For the
purposes of this super-priority, the notion of “compensation” includes vacation pay but expressly
excludes termination or severance pay. The claim of an employee for such severance or termination pay
is thus not covered by the super-priority. This super-priority has priority over all security affecting the
bankrupt's “current assets” and is only subordinate to the property claims of unpaid suppliers, farmers,
fisherman and certain deemed trusts. It is also important to note that the directors of a debtor company
may remain personally liable for a certain portion of unpaid wages or vacation pay under provincial and
federal labour and corporate statutes. Furthermore, since 2008, employees have enjoyed rights under the
Wage Earner Protection Program (“WEPP”). This program provides that upon the bankruptcy of an
employer, employees’ claims admissible under the WEPP will be paid out by the Crown in order to
expedite payment of such amounts to employees. Upon payment to the employees, the super-priority
charge noted above will be subrogated to the Crown.
Apart from priority claims for unpaid wages, there is also a super-priority for claims related to
unremitted pension contributions. This pension super-priority charges all of the assets of the bankrupt
employer and is thus not limited in scope to “current assets”, as is the case for the wages and
compensation super-priority noted above..
How will proceedings affect contracts or other commercial arrangements entered into by the company?

When a debtor enters into restructuring (whether under the Bankruptcy and Insolvency Act or the
Companies' Creditors Arrangement Act) its executory contracts, and the obligations thereunder, are not
automatically terminated. Post-filing providers of goods or services to a debtor seeking restructuring
protection need not supply the debtor on credit; however, such post-filing counterparties may not
terminate their supply agreements simply because the debtor has sought creditor protection. In
comparison, debtors having filed for protection may, under certain conditions, disclaim or resiliate
almost any agreement to which they were a party on the date of their filing. There are several relevant
conditions and limitations on the power to disclaim or resiliate an agreement, including:

51

(i). Required notice: notice must be given to the trustee or monitor and to the other parties to the
agreement, and unless there is any disagreement therewith, the disclaimer or resiliation takes effect 30
days after the notice.
(ii). Trustee / monitor or court approval: no agreement may be disclaimed or resiliated unless the trustee
or monitor has approved of such proposed action. If the trustee or monitor fails to approve, the debtor
may apply to the court for an order permitting the disclaimer or resiliation.
(iii). Right to contest: a party to the agreement has the right to contest the proposed disclaimer or
resiliation, provided it applies to the court (upon notice to the relevant parties) to challenge the notice
thereof within 15 days of its receipt. If its challenge is rejected by the court, the disclaimer or resiliation
takes effect 30 days from the debtor's notice or other date established by the court.
(iv). Provable claim: If an agreement is disclaimed or resiliated, a party to the agreement who suffers a
loss in relation to the disclaimer or resiliation is considered to have a provable claim in bankruptcy.
(v). Debtor’s reasons - Within five days, a debtor must provide written reasons for a proposed
disclaimer when requested to do so by a party to the agreement being disclaimed.
Note that there may be special rules in regards to the ability to disclaim or resiliate commercial real
estate leases or intellectual property rights.

5. Claims issues and procedures
What is the method for the filing of claims?

The trustee in bankruptcy is charged with managing the procedure by which creditors assert and prove
their claims against the bankrupt estate. The Bankruptcy and Insolvency Act provides that all debts and
liabilities, present and future, to which the bankrupt is subject at the date of the bankruptcy or to which
he or she may become subject before his or her discharge by reason of any obligation incurred before
the date of the bankruptcy shall be deemed to be provable claims. A creditor must prove its claim to be
entitled to share in any distribution that may be made by the trustee. A proof of claim may be signed and
submitted by the creditor or someone authorized by the creditor. In the case of a corporation, the proof
of claim may be submitted by an officer or employee of the creditor corporation, provided that he or she
states his or her position and affirms knowledge of the circumstances connected with the claim. The
proof of claim must refer to a statement of account showing particulars of the claim and must refer to
evidence by which it can be substantiated. The trustee examines each proof of claim and, subject to
possible review by the court, the trustee may disallow claims in whole or in part subject to the
creditor’s right to appeal to the court.
Creditors, with the significant exception of secured creditors, are preclude from asserting claims against
a debtor in bankruptcy directly, and must rather prove their claims as a part of the bankruptcy process.
The court may, however, grant permission to a creditor to assert a direct claim under certain
circumstances such as fraud. Secured creditors are entitled to realise on their security and need not
prove a claim in bankruptcy (though the trustee may contest the validity of a security interest). Secured
creditors are, however, permitted to prove a claim in bankruptcy for the balance owing after realizing on
their security.
What is the timing for the filing of claims?
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There is no specific statutory deadline for when an unsecured creditors must prove its claim to the
trustee in bankruptcy; however, there are certain statutory deadlines in regards secured claims. Where
the trustee has knowledge of property that may be subject to a security, the trustee may require the
potential secured creditor to prove its security interest. Where a secured creditor does not deliver a
proof of claim to the trustee within 30 days of the trustee’s request, the trustee may, with leave of the
court, sell the property free and clear of the secured creditor's security.
How will claims rank?

Generally, claims against the assets of the bankrupt estate are to be paid in the following order:
(i). Statutory super-priorities, including:
a. Crown deemed trusts (employee source deductions);
b. Wages and vacation pay of employees;
c. Prescribed pension plans (amounts deducted from employees' remuneration and unpaid to the pension
fund);
d. Claims of unpaid suppliers, farmers, fishermen…etc.
(ii). Judicial security or charges that may affect the assets of an insolvent person or company seeking to
restructure its business and affairs (i.e. security of a DIP lender);
(iii). Secured creditors;
(iv). A certain portion of the claims of an enumerated list of “preferred creditors” (i.e. landlords and
municipal taxing authorities).
(v). Unsecured creditors, who are paid rateably up to full extent of their claims;
(vi). Certain claims that are subordinate to those of unsecured creditors:
(vii). Claims of non-arm's length creditors;
(viii). Claims of silent partners;
(ix). Wage claims of officers and directors;
(x). Claims of creditors holding “equity” claims.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

No.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?
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Unlike under the U.S. Chapter 11 process, there is no concept of “cram-down” in Canada. In Canada,
each class of creditors to which a proposal or plan applies must approve the plan or proposal by the
requisite majorities.
How is the procedure formally concluded?

The formal bankruptcy process is generally complete when the debtor is discharge of its bankruptcy. A
bankrupt company cannot apply for a discharge from bankruptcy until it has satisfied the claims of its
creditors in full. In comparison, an individual bankrupt may apply for automatic discharge from
bankruptcy as early as nine months after becoming adjudged bankrupt. Before a discharge hearing is
held, the trustee is required to prepare a report and send notice of the hearing to the Superintendent of
Bankruptcy, the bankrupt and every known creditor. Once the court has considered the discharge
application, the court can either:
(i). Grant or refuse a discharge;
(ii). Suspend the operation of a discharge for a specified time; or
(iii). Grant a conditional discharge.
What is the outlook for creditor classes?

Please refer to the ranking of creditor claims above.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

The only way to accelerate the process is by skipping over the restructuring process (i.e. where a plan
or proposal has been rejected) and head straight to formal bankruptcy liquidation.

8. International Interaction
What international framework of rules apply to the company?

Unlike in other countries, where cross-border insolvency is considerably developed, regulation in
Brazil is almost completely territorial. A formally (though not practically) applicable set of rules is
established by the ancient Code of International Private Law, also known as Code Bustamante (1928),
which was enacted in Brazil by Decree-Law 18.871/1929. With respect to insolvency, some rules
applying to its Latin American signatory countries regard, for instance, the effectiveness and
enforceability of bankruptcy sentences (art. 417) and recognition of foreign administrators (art. 418).
However, albeit still formally in effect in Brazil, the Code Bustamante is seldom invoked and applied
by court.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

In order to be generally consistent with the requirements of the United Nations Commission On
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International Trade Law Model Law on Cross-Border Insolvency, Canada’s federal government recently
amended the provisions of the Bankruptcy and Insolvency Act (“BIA”) and the Companies' Creditors
Arrangement Act (“CCAA”) respecting the recognition of foreign insolvency proceedings. These new
statutory rules generally provide that an application for the recognition of foreign proceedings may only
be filed by a “foreign representative”. Furthermore, the following three documents must accompany the
foreign representative’s application:
(i). a certified copy of the instrument, however designated, commencing the foreign proceeding or a
certificate from the foreign court affirming the existence of the foreign proceeding;
(ii). a certified copy of the instrument, however designated, authorizing the foreign representative to act
in that capacity or a certificate from the foreign court affirming the foreign representative's authority to
act in that capacity; and
(iii). a statement identifying all foreign proceedings in respect of the debtor that are known to the foreign
representative.
In the absence of the first two required documents, Canadian courts may accept any other evidence of the
existence of the foreign proceedings and foreign representative's authority that the court considers
appropriate; the court may require a translation of any document accompanying the application. If a court
is satisfied that the application for the recognition of a foreign proceeding relates to a foreign
proceeding and that the applicant is a foreign representative in respect of the proceeding, the court must
make an order recognizing the foreign proceeding; there is no discretion in this regard. However, the
BIA and CCAA provide that nothing prevents a court from refusing to act contrary to public policy.
Furthermore, courts have extensive powers to tailor the orders they grant as they see fit. Both the BIA
and CCAA provide that an order may be made on any terms and conditions the court considers
appropriate in the circumstances.
Furthermore, it is important to note that a number of Canadian courts, including the Ontario Superior
Court of Justice (Commercial List), have formally adopted the Guidelines Applicable to Court-to-Court
Communications in Cross-Border Cases (the “Guidelines”) originally developed by the American Law
Institute and the International Insolvency Institute. It is expected that the Guidelines will facilitate cooperative procedures for insolvency proceedings and other types of commercial disputes involving
cross-border proceedings, where court-to-court communications might facilitate in harmonizing
proceedings to help ensure consistent results and increase efficiency.
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

(1) Mortgage: including chattel mortgage and real estate mortgage;
(2) Pledge: including pledge of movables and Pledge of Rights; and
(3) Lien.
Can transactions entered into by the company be vulnerable to attack?

The administrator has the right to apply for invalidation of any of the following acts, provided that the
act involving the debtor's assets was committed within 1 year before the court accepted the bankruptcy
application:
(1) uncompensated transfers of assets;
(2) transactions executed at a clearly unreasonable price;
(3) pledge of assets as collateral for non-secured debts;
(4) prepayment of debts that are not due; or
(5) any waiver of creditor rights.
Furthermore, unless any such debt settlement is for the benefit of the debtor's assets, during the last 6
months before the court has accepted the bankruptcy application, if the company makes a debt settlement
with any individual creditor, the administrator has the right to apply to the court to invalidate the act
invalid in following situations:
(1) an enterprise legal person is unable to repay its debts as they become due, and its assets are
insufficient for the settlement of all debts; and
(2) it is clearly insolvent.
What director liabilities might arise from the company trading while in distress?

PRC Bankruptcy Law and PRC Company law set forth as a general principle that, any director of a
company that violates his or her duty of care or duty of loyalty, thus causing the bankruptcy of the
company, shall be held liable.
Furthermore, the legal representative of the debtor and other personnel who are directly accountable
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shall bear compensation liability pursuant to the law when a debtor commits any of the following acts
and harms the interests of the creditors:
1. if, within1 year before the court accepted the bankruptcy application:
(1) uncompensated transfers of assets;
(2) transactions executed at a clearly unreasonable price;
(3) pledge of assets as collateral for non-secured debts;
(4) prepayment of debts that are not due; or
(5) any waiver of creditor rights.
(6) concealment or transfer of assets for the purpose of debt evasion; and
(7) fabrication of debts that are imaginary or fictitious or false admission of debts.
2. as prescribed in answer 1.2 (second bullet point)
A reasonable reading of the law above makes us believe that the director should fall into the category of
“the other personnel” and therefore undertake the same obligation.

2. Taking action
What formal procedures are available for the company?

Company could apply for entering in to three kinds of insolvency procedures after the permits of court,
specifically as,
(1) Bankruptcy Liquidation happens when the companies have been announced as bankrupt; a liquidation
team will take over the company to handle the liquidation, assessment, dispose, distribution of the assets
under the bankruptcy;
(2) Restructuring gives a chance for the company to reorganize its operation and production, to deal with
the creditor-debtor relation to get rid of financial distress, with the aim to regain the capacity to operate
normally; and
(3) Settlement could be directly applied by the company to court with a settlement agreement, and after
the creditors’ meeting approval and the verdict of the court for the agreement of settlement, the
agreement of settlement could be enforced.
What informal procedures are available for the company?

There is an alternative way to reach an agreement of settlement, in which case the court will not be
involved in the preparation or negotiation of the agreement of settlement and the company could reach
out-of-court settlement with all the creditors independently. The bankruptcy procedure will be
terminated upon court’s verdict on approving the agreement.
Which procedures are creditor-friendly/debtor-friendly?
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Bankruptcy Liquidation might be considered creditor-friendly; and the reconstructing is more debtorfriendly procedure.
What are the triggers for insolvency?

Where an enterprise legal person is unable to repay its debts as they become due, and its assets are
insufficient for the settlement of all debts or where it is clearly insolvent, or it is clearly insolvent, it
may carry out restructuring pursuant to the provisions of this Law.
What is the process for filing?

A bankruptcy application form and the relevant proofs shall be submitted to the court for a bankruptcy
application. Where the application is submitted by the debtor, the debtor shall submit a statement of
status of assets, a debt list, a list of its creditors' rights, the relevant financial and accounting reports,
staff resettlement scheme and a statement of payment of staff wages and contribution of social security
premiums.
Who can place the company into insolvency proceedings?

The creditor, the person(s) who is/are responsible for liquidation pursuant to the law could apply for
bankruptcy liquidation;
Besides the company, the creditor, the capital contributors whose contribution represents one-tenth or
more of the registered capital of the debtor could apply for reconstructing.
What is the extent of court involvement?

Bankruptcy Liquidation: the court is entitled to decide whether to accept bankruptcy application or not,
invalidate disposal of the debtor’s assets in certain circumstances, appoint an administrator to manage
the assets and corporate management, and confirm and valid bankruptcy creditor rights.
Reconstructing: the debtor needs an approval from the court in order to manage its own assets and
operation under the supervision of administrator. The restructuring plan could only become enforceable
upon the approval of the court, no matter whether the creditors’ meeting has passed the draft or not. In
addition, the directors, supervisors and senior executives shall not transfer their shares of the company
to any other third parties.
Settlement: the court is entitled to decide whether the application of settlement shall be accepted, make
public announcement if the application has been accepted; the agreement of settlement could only
become valid and enforceable upon the approval of the court, who could decide to terminate the
settlement procedure if the agreement is considered as invalid one.
How long will the insolvency process take?

The duration of insolvency process mostly depends on the complexity of each case and there is no
statuary regulation limiting the entire process of insolvency under PRC laws. Generally speaking, a
bankruptcy liquidation procedure takes no less than 3 months, and the reconstructing procedure takes no
less than 6 months.
What other steps, such as notices, are required?

The public announcement and notices for the creditors to declare their creditor rights shall be made by
the court.
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What rights does the company as debtor benefit from?

Bankruptcy: the enforcement of all court decisions against the debtor is suspended and the creditors, at
least the unsecured creditors, are no longer entitled to exercise their rights of enforcement against the
debtor.
Reconstructing: the debtor could manage its own business and operation under the supervision of the
administrator; the security interests over specific assets of the debtor shall be suspended from exercising
during the restructuring period; a capital contributor of the debtor shall not request for a distribution of
investment gains. Unless an approval by the court has been given, no director, supervisor or senior
management personnel of the debtor shall, during the restructuring period, transfer his/her equity stake in
the debtor to a third party.
Is there anything resembling a debtor in possession process?

DIP is a possible solution under PRC Bankruptcy Law. The debtor or its capital contributors whose
contribution represents one-tenth or more of the registered capital of the debtor may apply to the court
for restructuring. During the restructuring period, upon application by the debtor and approval by the
court, the debtor may manage its assets and business under the supervision of the administrator. The
debtor shall perform the duties of the administrator in a proper way.
Are there any local law red-flags particularly relevant to a situation?

No.
Are there any political factors which may come into play?

There are special procedures applicable for the bankruptcy of state-owned companies and financial
institutes under PRC law.

3. Creditor issues
How are unsecured creditors affected?

Bankruptcy Liquidation: the unsecured creditors’ rights will be affected by the different classes of
creditors as demonstrated below. Generally, unsecured creditors need to declare its creditor rights
according to public announcement and notice in order to get its creditor rights reconfirmed by the court.
Reconstructing: the creditors could discuss and vote for the reconstructing plan; all the promises made
by the creditors during the reconstructing period would become invalid afterwards; however, the debts
paid according the plan are still enforceable.
How might a secured creditor enforce its security?

Under PRC Bankruptcy Law, holders of security interests over specific assets of the bankrupt shall be
entitled to a preferential right of repayment in respect of such specific assets. Where a creditor exercises
its preferential right of repayment but does not receive repayment in full, the remainder of creditor rights
which have not been repaid shall be deemed normal creditor rights.
If the company owes to its workers any wages, medical subsidies, disability subsidies and
compensation expenses that are required to be included into the basic pension insurance and basic
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medical insurance expenses of the individual worker accounts and fails to receive repayment in full, the
amounts remaining outstanding and prior to the creditor’s preferential right.
Will set-off apply and if so do any issues arise from this?

The creditor has the right of set-off under PRC Bankruptcy Law.
Where a debt is owed by the creditor to the debtor prior to the acceptance of the bankruptcy application,
the creditor may propose to the administrator to set off the debt.
Notwithstanding the foregoing, there shall be no set-off in any of the following circumstances:
(1) where a debtor of the debtor under consideration has obtained creditor rights to debts against the
debtor under consideration from another party after the acceptance of the bankruptcy application of the
debtor;
(2) where a creditor creates a debt owing to the debtor whilst aware that the debtor is insolvent or is
aware of the bankruptcy application, except wherein the debt was created due to provisions under the
law or under circumstances that have occurred one year before the bankruptcy application; or
(3) where a debtor of the debtor under consideration obtains creditor rights to debts against the debtor
under consideration whilst aware that the debtor is insolvent or is aware of the bankruptcy application,
except wherein the creditor rights to debts were created due to provisions under the law or under
circumstances that occurred one year before the bankruptcy application.
Are there prevailing inter-company debt issues?

No.
Is creditor recourse available in respect of any company affiliates?

Generally speaking, creditors of a company have no recourse against the affiliates of such companies.
Will a creditor committee be established and if so what is its role?

A creditor committee may be established by the creditors' meeting under PRC Bankruptcy Law;
members of the creditors' committee shall obtain a written confirmation issued by the court.
The creditors' committee shall exercise the following rights:
(1) to supervise the management and disposal of the debtor's assets;
(2) to supervise the distribution of the assets under a bankruptcy;
(3) to propose creditors' meetings to be convened; and
(4) to perform any other duty as entrusted by the creditors' meeting.

4. Continuing the business
Who controls the company in a given procedure?
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Restructuring: in the scenario of a restructuring, upon the application by the debtor and approval of the
court, the debtor may manage its assets and business under the supervision of the administrator. Where
the court accepts a bankruptcy application, it should simultaneously appoint an administrator. An
administrator shall perform its duties pursuant to the provisions of PRC Bankruptcy Law and subject
itself to the supervision of the creditors' meeting and the creditors' committee. Creditors who have
declared their creditor rights pursuant to the law shall be the members of the creditors' meetings.
Bankruptcy liquidation: by the creditors' committee.
Settlement: by the debtor.
How is the company financed?

In China, it is difficult for a company in a bankruptcy process to borrow from banks or attracts investors
unless it is able to produce a credible reorganization plan or provide extra securities.
Is it possible to arrange DIP funding (or similar)?

Generally, PRC Bankruptcy Law provides an option for the debtor or the administrator to arrange DIP
funding. The law stipulates that during the restructuring period, the debtor or the administrator may
obtain a loan for the purpose of continuing the business and also create a security interest for the loan.
How will proceedings affect employees and what rights do they benefit from?

If the company owes to its workers any wages, medical subsidies, disability subsidies and
compensation expenses that are required to be included into the basic pension insurance and basic
medical insurance expenses of the individual worker accounts and fails to receive repayment in full, the
remainder amounts remain outstanding and prior to the creditor’s preferential right
How will proceedings affect contracts or other commercial arrangements entered into by the company?

Upon acceptance of a bankruptcy application by the People's Court, the administrator shall have the right
to decide whether, a contract that was concluded between a debtor and another party prior to acceptance
of the bankruptcy application but is still pending completion by the parties, shall be continued or be
rescinded; and the administrator shall give such notice of its decision to the other party.
Where the administrator does not notify the other party to the contract within two (2) months from the
date of acceptance of the bankruptcy application, or does not reply within thirty(30) days from the date
of receipt of a reminder by the other party to the contract, the contract shall be deemed rescinded.
Where the administrator decides on the continued performance of the contract, the other party to the
contract shall perform the contract; however, the other party to the contract shall have the right to request
for a security deposit from the administrator. Where the administrator does not provide a security
deposit, the contract shall be deemed rescinded.

5. Claims issues and procedures
What is the method for the filing of claims?

The creditor shall declare the creditor rights to the administrator within the time limit determined by the
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court under PRC laws.
(1) Independent declaration of creditor rights: creditors shall declare their creditor rights to the
administrator within the time limit. When making a declaration of creditor rights, the creditor shall
provide documents including but not limited to: (a) a statement in writing of the debt amount under the
creditor's right; (b) whether the creditor's right to the debt is secured or non-secured; and (c) provide the
relevant evidence.
(2) Joint and several declaration of creditor rights: one of the joint and several creditors may be
appointed as the representative for all joint and several creditors for a declaration of creditor rights, or,
the joint and several creditors may declare the creditor rights jointly.
(3) Unless the creditors have declared all creditor rights to the administrator, the guarantor or joint and
several debtor shall, based on its future right of recourse against the debtor, declare creditor rights
where the guarantor or joint and several debtor has not settled the debts for the debtor under
consideration.
What is the timing for the filing of claims?

The People's Court shall, upon accepting a bankruptcy application, determine the time limit for any
declaration of creditor rights to be made.
The time limit for declaration of creditor rights shall commence from the date of the public
announcement of acceptance of the bankruptcy application by the People's Court, and its duration shall
not be less than 30 days or exceed three months from the date of commencement.
How will claims rank? (3.1.3)
The following expenses shall be repaid in the following sequence:
(1) bankruptcy expenses and collective debts;
(2) wages, medical subsidies, disability subsidies and compensation expenses owed to workers by the
bankrupt which are to be included in the basic pension insurance and basic medical insurance expenses
of the individual accounts of the workers, and any compensation required to be paid to workers pursuant
to provisions in laws and administrative regulations;
(3) social security expenses other than those mentioned in the preceding item as owed by the bankrupt
and unpaid taxes of the bankrupt; and
(4) normal bankruptcy creditor rights.
Furthermore, holders of security interests over specific assets of the bankrupt shall be entitled to a
preferential right of repayment in respect of such specific assets.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

Generally, no.

6. Conclusion of insolvency procedure
62

Do cram-down procedures exist?

Exist.
Where the draft restructuring plan is resolved by all the voting groups, the restructuring plan shall be
deemed approved.
Where some voting groups have not resolved the draft restructuring plan, the debtor or the administrator
may negotiate with the voting groups which have not resolved the draft restructuring plan. Such voting
groups may vote again following the negotiation. The outcome of the negotiation shall not harm the
interests of other voting groups.
Where the voting groups that have not resolved the draft restructuring plan refuse to vote or where the
voting groups have not resolved the draft restructuring plan at the second voting, the debtor or the
administrator may apply to the People's Court for an approval of the draft restructuring plan where the
draft restructuring plan satisfies the following criteria:
(1) security interests over specific assets of the debtor that are held by creditors have been settled in full
in respect of such specific assets pursuant to the draft restructuring plan, the damages due to deferred
settlement have been fairly compensated and the security interests have not suffered substantive damage
or the voting group has resolved the draft restructuring plan;
(2) wages and taxes have been settled in full pursuant to the draft restructuring plan or the voting group
has resolved the draft restructuring plan;
(3) pursuant to the draft restructuring plan, the ratio for settled normal creditor rights shall not be less
than the ratio of settlement based on the bankruptcy liquidation at the time of approval of the draft
restructuring plan or such voting group has resolved on the draft restructuring plan;
(4) the draft restructuring plan is fair and equitable for the interests of the capital contributors or the
capital contributors group has resolved on the draft restructuring plan;
(5) the draft restructuring plan is fair to all members of the same voting group and the stipulated
sequence of settlement of creditor rights shall meet the legal requirements; and
(6) the business plan of the debtor is feasible.
How is the procedure formally concluded?

See answer 6.1
What is the outlook for creditor classes?

See answer 5.3.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

See answer 5.3.
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Are there accelerated processes available?

See answer 2.2.

8. International Interaction
What international framework of rules apply to the company?

ILO convention (No.173)
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Where a foreign court's judgment or ruling on a bankruptcy case that has taken effect involves assets in
the territories of the People's Republic of China held by a debtor and an application or request for
judicial recognition and enforcement of the judgment is made to the People's Court, the People's Court
shall pursuant to the international treaty that the People's Republic of China has concluded or is a
member of, or pursuant to the principle of reciprocity, examine the application or request; make a ruling
on recognition and enforcement when meeting the following situation:
(1) where the People's Court deems that the application or request will not violate the basic principles
of law of the People's Republic of China;
(2) will not threaten national sovereignty, security and public interest; and
(3) will not impair the lawful rights and interests of the creditors within the territory of the People's
Republic of China.
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Costa Rica
Doris Rodriguez, Partner, AG Abogados
www.ag-abogados.net, email: drodriguez@ag-abogados.net, tel: 50622570006

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

In case of default, and even if the company has been decreed in bankruptcy over financial difficulties, a
creditor might take security over assets through the execution or foreclosure of any mortgages, pledge
agreements, mortgage bonds, etc. If assets are not secured through the above mentioned methods, and the
company is not in a judicially declared bankruptcy, there are other judicial proceedings that allow a
creditor to freeze up or seize assets.
After the bankruptcy is decreed by the court, the company in financial difficulties will be ordered not to
enrol any act, whether sales, mortgages, liens, etc. before the Public Registry, a communication will be
sent to banks and lending institutions to refrain from delivering securities to the debtor company, any
mail will be sent to the chosen procedural guardian instead to the company, and all assets owned by the
bankrupt company would be judicially seized. So then, unsecured creditors would have to present
themselves to legalize their credit. All credits are classified in: a) mortgage/pledge creditors b) workers
c) landlords or tenant’s credits d) mass credits (expenses such as legal expenses, legal fees, personal
costs, taxes, health care costs, food supplied during the pendency of the bankruptcy proceedings, etc. e)
common credits (creditors who never legalized their credits within the bankruptcy process). Only the
first group can maintain a separate judicial procedure for the credit, but it shall be presented or taken by
the same judge of the bankruptcy proceedings.
Can transactions entered into by the company be vulnerable to attack?

After the declaration of bankruptcy, there is a prohibition to take any financial - non approved by the
court decisions, so they wouldn’t be vulnerable apart from any judicial recourses or appeals.
If the transaction at hand is done before this declaration of bankruptcy it is only vulnerable as a result of
any civilian or criminal judicial pursue of indemnification; as a result of a creditor’s belief that the
company in financial difficulties or its directors are acting neglectfully, with fraudulent intent or with the
purpose to defraud.
What director liabilities might arise from the company trading while in distress?

Before any declaration of bankruptcy, the director is still in charge of taking any administrative/financial
decisions concerning the company in distress itself. If these actions are done within the boundaries of
the law it is highly difficult for any director to be liable. Nevertheless, some actions to negotiate with a
single creditor while leaving other creditors outside the lines of any restructuring financial plan may
lead to misinterpretations that could potentially end in both criminal complaints –fraudulent
administration for instance- or civilian lawsuits –such as contractual simulation-. Consequently, any
actions towards the restructuring of any company in distress need to be taken very carefully and with the
assistance of the appropriate legal counseling, so that no creditors feel disadvantaged or left out.
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After the declaration of bankruptcy is done by a civilian judge, there is an examination or qualification
of the bankruptcy by a criminal judge as fraudulent or not, and a “suspicion period” is declared, in
which all debtor acts are considered suspicious and retractable. Criminal accusation could arise from
this investigation stage of the bankruptcy.

2. Taking action
What formal procedures are available for the company?

Before the declaration of bankruptcy or insolvency there are two formal/judicial procedures that could
offer a good solution. For instance, there is a Costa Rican procedure similar to Chapter 13 –a process
that refers to the intervention made by the U.S. government to avoid bankruptcy of business or
insolvency of a person-. In Costa Rica, although very few companies have benefited from this
procedural treatment, there is a proceeding called "administration and reorganization by judicial
intervention", by which a company in a difficult but surmountable financial situation, in default or not,
involves itself to resolve its financial problems before and to avoid being declared in a bankruptcy
state. The request must meet very formal requisites, and the candidates to benefit from such proceedings
should be companies whose disappearance could cause pernicious social effects without substitutability
options. There is a variety of this procedure specially intended for financial institutions, in which
SUGEF and SUGEVAL are involved.
Another formal procedure is established in articles 743 to 759 of our Civilian Procedure Code, in
which a debtor who finds himself/herself in economic and financial crisis, can propose a preventive
agreement to its creditors, as long as it is not bankrupt, insolvent nor in an administration and
reorganization by judicial intervention process.
Arbitration is another formal possibility with great known results. It is always wise to introduce an
arbitration clause in all contracts.
What informal procedures are available for the company?

Informal negotiation is always a possibility in these kind of situations, but it should always be directed
by proper legal counseling, so that any payment arrangements, while non-judicial, are given the needed
formality. For instance, formalizing the arrangement in a public deed if needed. The arrangement could
include, terms extension, debt conversion, trust formation, the delivery of assets of the debtor as
payment of; among others.
Which procedures are creditor-friendly/debtor-friendly?

Any non-judicial payment arrangement or submitting the company to administration and reorganization
by judicial intervention are the only procedures understood as more debtor friendly; since they assume
that the company in distress is recoverable and still has realistic options of attending to its debts.
Bankruptcy –intended for merchants- or Insolvency –intended for non merchants-1 are overall creditor
friendly proceedings since they could be called upon by any of them in case of any kind of default and
the point is the distributions of assets of the debtor in the best way to cover the existing liabilities.
Nevertheless, these types of procedures may allow for the debtor to continue to receive salaries and to
stop interests from amounting.
What are the triggers for insolvency?
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In Costa Rica the materialistic theory prevails when it comes to defining debtor default: it is considered
that when the debtor fails to comply with any obligation without taking into account the circumstances, it
is presumed that the debtor is in default, regardless the fact that the debtor may have more assets than
liabilities (liquidity problems). The most usual trigger then for both insolvency and bankruptcy is
rightfully proven default, as understood above. Other triggers are: when the debtor is hidden or absent
without leaving in charge of his/her company or business someone with sufficient power of attorney and
properly trained and with sufficient funds to meet its obligations; when the company unreasonably closes
its business; when transfer of all of the company’s assets in favour of one or more of its creditors
occurs; when fraudulent intent or purpose to defraud is established or any other circumstances that show
that the company is in a state of bankruptcy.
What is the process for filing?

The process is a simple request presented to the court, and accompanied of different requisites
established by law. In order to be entitled to ask for the debtor’s bankruptcy, it is essential for the
creditor to demonstrate the existence of the credit itself as liquid and enforceable obligation, and the
presentation of the original executive title or contract. To access a bankruptcy case, it is essential that
the debtor is a merchant/business, even if the cause of the obligation has no commercial character
(article 852, Costa Rican Commerce Code). Serving as the basis for the declaration of bankruptcy, any
of the securities to which the law gives proper enforceability may be presented. A private document
with no immediate enforceable nature, may however, serve as basis, when according to the court's
judgment the signature or signatures in the document are regarded as authentic.
The debtor company can as well submit itself to the bankruptcy procedure, presenting an general
accounting standing, status and details of the credits to its favour, causes of the financial status at hand,
state of losses and incomes, date in which default started, among others.
The insolvency procedure is very similar in structure to bankruptcy.
All documentation, along with a written request, is rendered to the court for approval of the
bankruptcy/insolvency application. Bankruptcy and insolvency shall be declared by a judge in the same
jurisdiction as the person´s, company or business´s address.
Who can place the company into insolvency proceedings?

Both creditors and debtors can place the company into bankruptcy or insolvency proceedings. In case of
debtor companies, the request must be approved by the shareholders.
What is the extent of court involvement?

Once bankruptcy or insolvency is declared court involvement is 100%. A guardian is appointed, who
will have general power of attorney in case of bankruptcy for example, requiring authorization to sell
any assets outside the judicial process or negotiate, accept any claims or make waivers over assets with
a superior value to ¢10,000.00. Overall, this makes the guardian pretty restricted to take any decisions
on his own, without the intervention of either the creditor’s committee or the judge. The judge presides
and conducts all operations in bankruptcy until its closure, performing a complex function, sometimes
predominantly administrative and sometimes exclusively judicial.
How long will the insolvency process take?

A bankruptcy/insolvency can last years, but the number depends on the quantity and complexity of the
assets and liabilities involved, that can directly make a process more or less complicated.
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What other steps, such as notices, are required?

All notices are done though court.
What rights does the company as debtor benefit from?

The Bankruptcy declaration by the judge irrevocably fixes the position of creditors ceasing of interest
accruing or arrears against the mass of creditors, and produces the immediate maturity and
enforceability of all obligations of the debtor. So far, this would be the benefit: the debt is no longer
going to be enlarged by time passing, but all liabilities will be enforceable right away. Bankruptcy is
understood as a weapon of the creditors to get paid, regardless of debtor's assets. Nevertheless, an
arrangement could be presented at any point in time before the final distribution of assets, but only if the
bankruptcy is declared non criminal.
Is there anything resembling a debtor in possession process?

Non of the procedures in existence in Costa Rica -already reviewed in point 2 a)- allow the possibility
of retaining possession of assets paying fair market value apart from contractual value. Nevertheless,
there are good judicial and non-judicial options that alongside with the right legal counseling can offer a
way out for companies in financial distress.
Are there any local law red-flags particularly relevant to a situation?

The absence of a more complete bankruptcy system in Costa Rica, that includes non judicial but
governmentally assisted arrangements, may allow for the loss of significant economic opportunities.
Notwithstanding, Costa Rica bankruptcy law provides for liquidation, the shortage of officially
sanctioned bankruptcy cases indicates that the country is not achieving the benefits of a fair and efficient
solution. Likewise Costa Rican law does not provide directly the type of procedures similar to the
"rehabilitation" found in Chapter 11’s of the Bankruptcy Law in the United States. Therefore, Costa Rica
may not be taking advantage of an important opportunity to return some companies back to viability or
even profitability. This could easily be improved through the strengthening and updating of the existing
legal framework. As stated in section 8 b) Costa Rican law allows some discrimination against foreign
creditors, which has been strongly criticized by international organizations such as the World Bank.
Are there any political factors which may come into play?

R/ It is highly uncommon for politics to factor their way into a bankruptcy proceeding.

3. Creditor issues
How are unsecured creditors affected?

As explained before, once the assets and liabilities have been put to order; the creditors that have
presented themselves to legalize their credits before the court in the bankruptcy or insolvency
proceedings will be categorized in: a) secured creditors (mortgages, mortgages bonds, publicly
inscribed pledges, etc)2, b) workers salaries and others, since they enjoy a very special privilege over
all creditors3; c) credits for landlords and tenants4 d) mass credits –judicial and administrative
expenses, credits/contracts acquired by the guardian, other acts and contracts not honoured by the
debtor, taxes, among others-; and e) common credits, which are the ones that were never legalized.
Unsecured credits, since they are mass credits or common credits, depending on whether they are
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legalized, are paid out of what is left after paying the first three categories. Having legalized its credit
on time, the creditor has the right to future distributions, but not to past distributions of assets.
How might a secured creditor enforce its security?

In case of declaration of bankruptcy or insolvency; a secured creditor could legalize the credits within
the bankruptcy or insolvency proceedings. This will make the credit enforceable right away, instead of
according to the date established in the particular contract.
Will set-off apply and if so do any issues arise from this?

Setoff -understood as the debtor’s claim that a particular creditor owes the debtor money as well, which
should be subtracted from the amount claimed by the creditor- exists in Costa Rica in the sense that
when the court orders the assets and liabilities, the debtor shall expose the status of all assets, including
the credits in its favour against any of the creditors, that would then be accounted and examined by the
guardian legalizing the credits, and reported to the judge.
Are there prevailing inter-company debt issues?

A direct intercompany debt transfer involves a loan from one affiliate to another without the
participation of an unrelated party to the economic group, debt that is sometimes generated with low
interests, etc.
In recent times, and although the legislation is not specifically directed to economic groups, due to the
economic and financial problems companies in economic groups have been experiencing, leading them
to default, bankruptcy has been decreed by judges not only to individual companies, but to groups of
companies, known as groups of economic interest. Nevertheless, we consider this should be legislated
in detail and accordingly to the importance of this type of organizations nowadays. So, if all companies
of the economic group are domiciled in Costa Rica there should be no problem as they would be treated
as the same bankruptcy. If the debt issue is between a foreign and a national branch, what is stated in
section 8 b) should be observed.
Is creditor recourse available in respect of any company affiliates?

No, there are no creditor recourses available in respect to any company affiliates, if they are considered
as part of the same group of economic interest.
Will a creditor committee be established and if so what is its role?

The creditors' committee do exist in our jurisdiction, consisting of a group of people pursuing a single
goal in case of bankruptcy/insolvency: the liquidation of the debtor's assets and the satisfaction of their
own economic interests. It is a committee of continuous presence in the bankruptcy/insolvency
proceedings. Its role is the knowledge and legalization of credits, authorizing the guardian to perform
one or more of the acts set forth in section 2 g) above, approving the continuation of a business of the
bankrupt to facilitate settlement or liquidation, hear and resolve questions or issues proposed by the
guardian, etc.

4. Continuing the business
Who controls the company in a given procedure?
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All judicial procedures, even if they are not specifically bankruptcy, establish the appointment of a
guardian that will have different capabilities according to the procedure at hand. The appointed guardian
will have power of attorney –in different capabilities-, but its actions will be reined by the creditor´s
committee and overseen by the judge in most procedures.
How is the company financed?

The Costa Rican system allows a third party to pay for the debtor, if it is allowed by the creditor´s
committee and admitted by the judge. Whichever arrangement exists behind the scenes between the third
party and the debtor is of no importance to the bankruptcy or insolvency proceedings, which could be
declared extinct due to payment.
Is it possible to arrange DIP funding (or similar)?

Debtor in Possession funding does not exist in Costa Rica, although as stated before, extrajudicial
arrangements are allowed in some circumstances, even if bankruptcy or insolvency have already been
declared.
How will proceedings affect employees and what rights do they benefit from?

As stated before, employees enjoy a special kind of privilege in bankruptcy or insolvency proceedings
The guardian is obliged to pay the notice, severance pay, and compensation for damages, if any, within
30 days of the formal recognition of credit. The bankruptcy of the employer is considered ground for
termination of the employment contract without liability to the employee, so no employees will lose any
applicable labor rights.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

Contracts would have to be approved by the creditor’s committee and entered to by the company
represented by the guardian.

5. Claims issues and procedures
What is the method for the filing of claims?

Each one of the creditors would have to legalize or present their credit within the proceedings in order
to participate in the creditor’s committee –may it be administration and reorganization by judicial
intervention, preventive judicial arrangement, bankruptcy or insolvency-, but each proceeding has
different requisites to do so. For bankruptcy for example, the creditor must legalize the credit by filing
along with the request, whichever document that satisfactorily evidences the contractual obligation
originating the liability.
What is the timing for the filing of claims?

Timing for credit legalization in bankruptcy will occur according to the period the judge has established
for such in the formal declaration of bankruptcy -887 Commerce Code-.
How will claims rank?

This subject has already been reviewed in section 3 a) above.
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Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

No, in Costa Rica there are no insolvency officers. The insolvency or bankruptcy proceedings are
handled as explained in this same document, through the court if the company or person decides to
submit to any of the formal procedures. There are no insolvency/bankruptcy proceedings through other
administrative or governmental institutions.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

The study of the 4 different classes of Costa Rican procedures applicable in case of a person or
business in financial trouble, shows that the most important organ of any one of the proceedings it is the
Judge, since it is he/she who leads and ultimately approves the actions and agreements of the other
organs, such as the guardian and the creditors' committee. This is accepted due to the understanding of
the judge figure as one of impartiality, especially in a process where there are many interests involved
and sometimes opposed to each other. The judge in Costa Rica, is an authority figure who is ultimately
decides what is best for the mass creditor and the debtor, notwithstanding that those involved can appeal
against their decisions. According to what is already stated, and depending on the eye of the viewer,
Costa Rican proceedings may be understood as cram-down procedures.
How is the procedure formally concluded?

A procedure can formally be concluded by agreement between all creditors, extrajudicial agreement
between creditors and debtor, or when all assets have been distributed, and the final distribution has
been done. The judge declares the process concluded and sends an edict in that respect to be published
in the judicial official bulletin.
What is the outlook for creditor classes?

Creditor classes do exist – section 3 a) above – so it is recommendable to have proper legal counseling
when you are giving a credit, so it is properly backed up and secured in case of financial troubles of the
debtor.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

Negotiation through legal counseling and arbitration is always a possibility, as well as any private
arrangement done with the help of legal counseling.
Are there accelerated processes available?

No, as explained in section 5 d) above, there are no other governmental procedures aside from the
formal ones.
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8. International Interaction
What international framework of rules apply to the company?
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

If there is bankruptcy of a Company or Economic Group who has in the Republic one or more branches
or agencies, they will be put into liquidation, if so requested by the authority responsible for the main
bankruptcy proceedings. It has to be taken into account though, that any existing assets in the Republic
Costa Rica, belonging to one declared bankrupt in another country, can only be executed or foreclosed
upon by creditors resident in Costa Rica first -980 Civilian Code-, and only what has remained after,
will correspond to creditors of the bankruptcy proceedings pending abroad.
When bankruptcy is declared to an agency or branch of a foreign company or economic group and
national creditors have not been paid in full after bankruptcy proceedings in Costa Rica, their right to
charge any pending amounts to the parent company is recognized.
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Denmark
Peter Wedel Ranch Krarup, Partner, Mazanti-Andersen, Korsø Jensen & Partners
www.mazanti.com, email: pk@mazanti.dk, tel: (+45)40103231

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Mortgage, pledge, floating charge, assignment and seizure.
Can transactions entered into by the company be vulnerable to attack?

Several transactions can be deemed voidable transactions, for example transactions at prices that differ
from the actual values, larger payments, mortgages, seizures, set-offs and other improper transactions.
The time frames are typical 3 to 6 months, but can be up to 2 years if the transaction is made to benefit a
related party.
What director liabilities might arise from the company trading while in distress?

There is no specific director liability in case of bankruptcy, but a director might be liable if he by
negligence has caused creditors to loose money. Normally directors will not be liable just because a
company is declared bankrupt.

2. Taking action
What formal procedures are available for the company?

Reconstruction: Covers compulsory composition and controlled selling of assets or activity.
Bankruptcy: The proceedings will on behalf of all creditors pursue all the assets and divide the
proceeds to the creditors in a specific priority.
Compulsory winding-up: The Commercial Agency will ask the court to initiate winding-up procedure if
the company does not file the annual report. If the company is insolvent the winding-up procedure will
be declared bankrupt.
What informal procedures are available for the company?

It is possible to agree on a voluntary composition out side the control of the court or through a settlement
with all or only a few of the creditors. Since this is based on agreements with the involved creditors, it
will only affect these creditors.
Which procedures are creditor-friendly/debtor-friendly?
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Reconstruction can be debtor friendly, but the creditors have the right to vote against the debtor and can
decide that the reconstructor has to take over the management of the company.
Bankruptcy will always be creditor-friendly.
What are the triggers for insolvency?

If the debtor is no longer able to fulfill his obligations as they fall due.
What is the process for filing?

A petition for reconstruction or bankruptcy is filed to the court. The court will then convene a meeting to
consider the matter. If the court finds that the conditions are fulfilled the court will then appoint a
reconstructor or a administrator (“Kurator”).
Who can place the company into insolvency proceedings?

Either the debtor or a creditor. If the company is under compulsory winding-up, the appointed liquidator
as well can file for bankruptcy.
What is the extent of court involvement?

Usually the courts involvement will be limited to the bankruptcy petition and the appointing of the
reconstructor or the administrator and subsequent decisions in disputes and approving the financial
statement and administrators and reconstructors fees.
How long will the insolvency process take?

The length of the proceedings depends on the company and the complexity of the winding-up. Normally
it will take between 1 and 3 years.
What other steps, such as notices, are required?

The bankruptcy must be published by the Danish State Gazette (“Statstidende”). The administrator must
also advice all known creditors, so they are made aware that they have to file their claims.
What rights does the company as debtor benefit from?

The enforcement of all court decisions are suspended and creditors will not be able to pursue claims
and the creditors are prevented from proceeding to execution/seizures in the company's assets.
Is there anything resembling a debtor in possession process?

No.
Are there any local law red-flags particularly relevant to a situation?

No.
Are there any political factors which may come into play?

No.
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3. Creditor issues
How are unsecured creditors affected?

The unsecured creditors must wait for the bankruptcy proceedings to end and the dividend to be paid in
orders of priorities set out below in answer 5.3.
How might a secured creditor enforce its security?

If the administrator hasn’t sold the secured asset within 6 month from the initiation of insolvency
proceedings, the secured creditor can demand that the administrator sell the secured asset by way of
execution or foreclosure.
Will set-off apply and if so do any issues arise from this?

The availability of a creditor to set off is limited in bankruptcy but can be allowed in very specified
situations. The claims need not to be due for payment, but the nature of the claims must not exclude setoff.
Are there prevailing inter-company debt issues?

No. Inter-company debt is treated in the same manner as all other debts. Only the inter-company debt
will not be accepted if the creditors need to vote on subjects regarding the bankruptcy proceedings.
Is creditor recourse available in respect of any company affiliates?

An affiliated company will normally not be liable for the bankruptcy of an affiliate and the creditors
will normally not have any recourse against an affiliate.
Will a creditor committee be established and if so what is its role?

In case of reconstruction or bankruptcy the court might establish a creditors committee if it is deemed
appropriate. Normally a creditor committee is not established.

4. Continuing the business
Who controls the company in a given procedure?

In case of bankruptcy, the management looses all rights to dispose of the assets and represent the
company in any way. The administrator takes over the management of the company and makes all
decisions on behalf of the company.
In case of reconstruction, the management continues to lead the company and make the decisions on
behalf of the company, but all significant decisions has to be approved by the reconstructor. The
creditors can have the management removed and have the reconstructor to take over the management of
the company.
How is the company financed?

The company is financed through its current assets. To initiate bankruptcy proceedings the creditor filing
for bankruptcy has to pay DKK 30,000 equivalent to euro 4,000 to start the proceedings. This amount
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will be returned to the creditor if sufficient assets is found to cover the proceedings.
Is it possible to arrange DIP funding (or similar)?

The administrator can ask one or more creditors for financial assistance in the proceedings. Such a loan
will have priority to other debt.
How will proceedings affect employees and what rights do they benefit from?

The claims of employees over their debts for wages, holiday allowances and contributions are given
priority and are paid before the other creditors.
The employees are secured by the Danish Government (“Lønmodtagernes Garantifond”) and the
employees will typical be covered in case of bankruptcy.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

The bankruptcy estate may enter in the contracts/agreements. If the estate selects to enter in to the
agreement, the estate is entitled and bound by its terms with priority.
If the estate refuses to enter into the contract, the other party can terminate the contract and claim
compensation for his loss.
For ongoing contracts the estate is not normally obliged to respect a longer notice period or tenure, but
only a reasonable or customary notice (bankruptcy regulation).

5. Claims issues and procedures
Who controls the company in a given procedure?

In case of bankruptcy, the management looses all rights to dispose of the assets and represent the
company in any way. The administrator takes over the management of the company and makes all
decisions on behalf of the company.
In case of reconstruction, the management continues to lead the company and make the decisions on
behalf of the company, but all significant decisions has to be approved by the reconstructor. The
creditors can have the management removed and have the reconstructor to take over the management of
the company.
How is the company financed?

The company is financed through its current assets. To initiate bankruptcy proceedings the creditor filing
for bankruptcy has to pay DKK 30,000 equivalent to euro 4,000 to start the proceedings. This amount
will be returned to the creditor if sufficient assets is found to cover the proceedings.
Is it possible to arrange DIP funding (or similar)?

The administrator can ask one or more creditors for financial assistance in the proceedings. Such a loan
will have priority to other debt.
How will proceedings affect employees and what rights do they benefit from?
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The claims of employees over their debts for wages, holiday allowances and contributions are given
priority and are paid before the other creditors.
The employees are secured by the Danish Government (“Lønmodtagernes Garantifond”) and the
employees will typical be covered in case of bankruptcy.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

The bankruptcy estate may enter in the contracts/agreements. If the estate selects to enter in to the
agreement, the estate is entitled and bound by its terms with priority.
If the estate refuses to enter into the contract, the other party can terminate the contract and claim
compensation for his loss.
For ongoing contracts the estate is not normally obliged to respect a longer notice period or tenure, but
only a reasonable or customary notice (bankruptcy regulation).

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

No
How is procedure formally concluded?

The administrator or the reconstructor submit a financial statement and a statement to the court and the
creditors. The court convenes the administrator or the reconstructor and creditors to a meeting and
decides that the proceedings has now ended.
What is the outlook for creditor classes?

See answer 5.3.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

No
Are there accelerated processes available?

No

8. International Interaction
What international framework of rules apply to the company?
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None
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

The Minister of Justice may provide that decisions of foreign courts and authorities relating to
bankruptcy, suspension of payments or other similar proceedings shall be binding and enforceable in
Denmark.
The Minister of Justice may specify the conditions under which a foreign state's law will apply to the
determination of the legal consequences of bankruptcy, suspension of payments or other similar
proceedings.
However the Minister of Justice has never used his power to enact such rules, and Denmark recognizes
therefore not a foreign insolvency proceedings.
For the Nordic countries except the Nordic Bankruptcy Convention.
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Estonia
Ants Mailend, Partner, Law Firm VARUL
www.varul.com/en, email: ants.mailend@varul.com, tel: +372 626 4300

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Estonian law distinguishes between security over movables and real security. It is also possible to
pledge rights.
Estonian right of security over movables recognizes rights of security arising from a transaction or law,
and right of security on seized assets. Rights of security over movables are possessory pledge,
registered security over movables, commercial pledge and maritime mortgage. Right of security of
lessor is an example of a right of security arising from law. Right of security on seized assets is also a
right arising from law, it is created when a thing is delivered to a bailiff and it grants a claimant the
same rights as a pledge established under a contract or some other right of security that has arisen from
law.
Out of rights of security over movables only possessory pledge is tied to the delivery of a thing to the
pledgee. Possessory pledge contracts must be concluded in writing if the value of the pledged object
exceeds 50 euros. As regards other rights of security, the pledged object remains in the possession of the
pledgee and the right of security is registered in the respective register. Only entrepreneurs entered in
the commercial register may establish a commercial pledge. A commercial pledge may be established
over entire movable property of a company. Maritime mortgage is based on regular mortgage.
The only real security is mortgage. Mortgage does not presume the existence of a claim to be secured.
Judicial mortgage is an exception here - it is established to the extent of the claim of the action and
secures the claim to be satisfied by a court decision. A debt can be secured with a mortgage established
on an immovable of the owner or another person. Mortgage secures also collateral claims relating to the
principal claim. In order to establish a mortgage, a notarized agreement is required and a corresponding
entry has to be made in the land register.
Can transactions entered into by the company be vulnerable to attack?

Validity of a transaction can be challenged on general civil law bases. In the event of a breach of
contract, also general private law legal remedies may be invoked.
Another possibility to challenge a transaction is by way of recovery procedure. Recovery is an
exceptional possibility stipulated in the law which entails the reversal of otherwise valid transaction or
activity which is harmful to the creditors. The possibility of recovery is stipulated in the Code of
Enforcement procedure and in the Bankruptcy Act.
Pursuant to the Code of Enforcement Procedure, an action must be filed against a debtor and
counterparty to recover a transaction that is damaging to the interests of the claimants. In order to
recover, the claimant must have an enforcement instrument and the claim must have fallen due, and
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making a claim for payment on the assets of a debtor has not brought about satisfaction of the claim of
the claimant in full or there is reason to presume that making the claim for payment does not result in the
satisfaction of the claim. A transaction can be recovered if it is made by a debtor, if it is made within
three years before an action is filed, if it was knowingly made to damage the interests of claimants and
the counterparty knew or should have known that the transaction damages the interests of claimants.
Exceptions apply to the recovery of a gratuitous contract, division of joint property and provision of
security.
Recovery is possible also in bankruptcy proceedings. If a debtor is declared bankrupt, the bankruptcy
trustee files an action to recover a transaction. In recovery, the court revokes, pursuant to the Bankruptcy
Act, transactions which were concluded or other acts which were performed by the debtor before the
declaration of bankruptcy and which damage the interests of the creditors. Transactions which can be
recovered are ones which were made:
(i). during the period from the appointment of an interim trustee until declaration of bankruptcy;
(ii). within one year before the appointment of an interim trustee if the other party knew or should have
known that the transaction damages the interests of the creditors;
(iii). within one to three years before the appointment of an interim trustee and if the debtor intentionally
damaged the interests of the creditors by the transaction and the other party to the transaction knew or
should have known that the debtor damaged the interests of the creditors by the transaction;
(iv). within five years before the appointment of an interim trustee if the debtor intentionally damaged
the interests of the creditors by the transaction and the other party to the transaction was a person
connected with the debtor and knew or should have known of the damage.
Exceptions apply to the recovery of a gratuitous contract, division of joint property, performance of a
financial obligation and provision of security.
What director liabilities might arise from the company trading while in distress?

A board member may face both civil and criminal liability.
According to the general principle, members of a management body are liable to the legal person and
not to its creditors. Claim for compensation for damage on contractual basis may be filed by a company.
Creditor of a public limited company may demand compensation for damage to the company if he cannot
satisfy his claims on the account of the company´s assets. However, in certain cases a board member
may be non-contractually liable directly to the creditors of the company.
In assessing the applicability of contractual liability to a company, the activities of a board member are
weighed and it is assessed whether or not he has performed his obligations. Board member is liable
only for damage resulting from non-performance or unsatisfactory performance of his obligations. For
example, using company´s assets in its own interest, making a transaction on behalf of the company in its
own interests, using company´s assets or a loan against the interests of the company in its own or some
other person´s interests, and unduly increasing the obligations of the company constitute a violation of an
obligation. Also, taking or granting a big loan if it is evident that it is not possible to pay back or
recover the loan, transferring assets below their market value, careless choice of a party to a contract,
making a transaction on unusual terms and other economically unuseful behaviour are considered a
violation of an obligation.
In order for a board member to be directly liable to the creditor, the damage must have been caused to
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the creditor by non-performing an obligation arising out of law. Compensation for damage may be
demanded only if the aim of the obligation arising out of law was to prevent the occurrence of damage to
the creditors. The law provides only a few of such legal grounds for filing a claim for damages, one of
those is, for example, obligation to file a bankruptcy petition and call a meeting of shareholders if net
assets are not conforming to the requirements.
A board member may be criminally liable, for example, if the board member concludes a contract with
another legal person for whom the transaction was useful and with whom the board member is
personally connected, by abusing trust,. Furthermore, liability may arise in cases of intentional
violations related to the organization of company´s activities if that causes the legal person major
proprietary damage.
Failing to file a bankruptcy petition and causing insolvency are also criminally punishable.

2. Taking action
What formal procedures are available for the company?

In Estonia, there are two proceedings aimed at solving financial difficulties of an undertaking:
bankruptcy proceedings which are regulated with the Bankruptcy Act that entered into force on 1 January
2004 and reorganization proceedings which are regulated by the Reorganisation Act that entered into
force on 26 December 2008.
What informal procedures are available for the company?

The debtor and the creditor are permitted to agree on settling their debts outside official bankruptcy or
reorganization proceedings but there are no specific provisions for regulating such agreements. General
legal provisions regulating obligations which are contained mainly in the Law of Obligations Act and
the General Part of the Civil Code Act apply to agreements.
Which procedures are creditor-friendly/debtor-friendly?

More importance is attached to the protection of the debtor´s interests in reorganization proceedings of
an undertaking than in bankruptcy proceedings due to the objectives of reorganization proceedings.
Bankruptcy proceedings proceed from the aim to satisfy creditors´ claims and therefore, the proceedings
are more focused on protecting creditors.
What are the triggers for insolvency?

In order to declare bankruptcy, the debtor must be permanently insolvent. Pursuant to the Bankruptcy
Act, a debtor is insolvent if the debtor is unable to satisfy the claims of the creditors and such inability,
due to the debtor's financial situation, is not temporary. A debtor who is a legal person is insolvent also
if the assets of the debtor are insufficient for covering the obligations thereof and, due to the debtor's
financial situation such insufficiency is not temporary.
If a bankruptcy petition is filed by a debtor, the court declares bankruptcy also if insolvency is likely to
occur in the future.
Reorganization proceedings are commenced only if insolvency is likely to occur in the future. The
Reorganisation Act does not allow an insolvent undertaking to be reorganized. Under the Bankruptcy
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Act it is possible, with a compromise, to reorganize a company that has gone bankrupt.
What is the process for filing?

A bankruptcy petition may be filed by the debtor or a creditor. In order to request the commencement of
bankruptcy proceedings, the debtor has to file a bankruptcy petition with a court where the company has
its registered seat. It is presumed that the seat indicated in the register one year before filing of a
bankruptcy petition is the seat of the debtor unless it is proved that the seat of the debtor is elsewhere.
The bankruptcy petition of a creditor has to substantiate the debtor's insolvency and prove the existence
of a claim. The creditor has to substantiate the insolvency of the debtor by relying, inter alia, on at least
one of the following circumstances:
the debtor has failed to perform an obligation within thirty days after the obligation has fallen due and
the creditor has cautioned the debtor in writing of the creditor's intention to file a bankruptcy petition
(bankruptcy caution) and the debtor has thereafter failed to perform the obligation within ten days; it has
not been possible within a period of three months to satisfy a claim in execution proceedings conducted
with respect to the debtor due to lack of assets or it has become evident in the execution proceedings
that the assets of the debtor are insufficient for performing all the obligations thereof; the debtor has
destroyed, hidden or squandered the debtor's property or made grave errors in management as a result of
which the debtor has become insolvent, or has intentionally caused the insolvency of the debtor in any
other manner; the debtor has notified the creditor, the court or the public of the inability of the debtor to
perform the obligations thereof; the debtor has left Estonia in order to evade performance of the
obligations thereof or hides with the same purpose. The petitioning creditor has to file proof of the
amount and basis of and the term for satisfaction of the claim of the creditor.
A debtor has to substantiate the insolvency thereof in the bankruptcy petition. A debtor has to
substantiate the insolvency thereof by annexing an explanation concerning the cause of the insolvency
and a list of the debts to the bankruptcy petition. The list of the debts has to set out the names and seats
or residences of the creditors of the debtor, the claims of the creditors and information concerning the
assets of the debtor. The debtor signs the explanation and the list of the debts.
In order to commence reorganization proceedings, a reorganization petition must be filed with a county
court where the debtor has its seat. An application for the reorganization of an undertaking has to be
submitted by the undertaking. A reorganization application of an undertaking has to set out an
explanation of the undertaking regarding the reasons for the economic difficulties and has to substantiate
that the undertaking is likely to become insolvent in the future; the enterprise requires reorganization; the
sustainable management of the enterprise is likely after the reorganization. A financial statement for the
previous financial year, an overview of the financial situation, profit or loss and cash flows of the
debtor and a list of debts as at the date of submission of a reorganization application must be appended
to the reorganisation petition. The list of debts must set out the name and details of the obligee and the
amount of the principal claim and the collateral claim, and information concerning the assets of the
undertaking.
Who can place the company into insolvency proceedings?

A bankruptcy petition may be filed by the debtor or a creditor. A reorganization petition may be filed
only by the undertaking.
What is the extent of court involvement?

Both bankruptcy proceedings and reorganization proceedings are effected as judicial and extra-judicial
proceedings.
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Courts exercise supervision over the lawfulness of bankruptcy proceedings and perform other duties
provided by law. Courts decide on the commencement of proceedings, appointment of an interim trustee
and declaration of bankruptcy, also termination of bankruptcy proceedings (no matter what the basis for
termination). Courts settle all kinds of disputes, particularly disputes related to defending claims, but
also actions for recovering assets. A court appoints and releases the trustee, determines the remuneration
and expenses of the trustee. A court approves a compromise, also the decision to terminate legal
persons. In addition, a court exercises general supervision over the activities of the trustee.
A court has the right to be informed of the course of the proceedings and it may examine the trustee's file.
A court is obliged, at its own initiative, to take measures to ascertain the facts relevant to the bankruptcy
proceedings and organize collection of the evidence necessary for the ascertaining of the facts.
In reorganization proceedings the main role of the court is the commencement of reorganization
proceedings, approving the reorganization plan and deciding on termination of the reorganization
proceedings. A court also performs other activities provided by law, for example, deciding the amount
of creditor´s claim and existence of security in case of dispute.
In reorganization proceedings the court also decides on commencement of reorganization proceedings,
appointment of reorganization adviser, approval or revocation of reorganization plan, termination of
reorganization proceedings; determines the amount of remuneration and expenses to be reimbursed,
releases the reorganization adviser.
How long will the insolvency process take?

The length of a bankruptcy proceeding depends on the complexity of the case and whether the parties
challenge court rulings made during the proceedings and how the process of defending claims goes. As a
rule, bankruptcy proceedings last a year or two. However, it is not unusual for complex bankruptcy
proceedings involving court cases to last for more than two years.
The time from commencing reorganization proceedings up to approving a reorganization plan may be a
maximum of 171 days considering the terms in proceedings. That time may be prolonged in the event that
the commencement of reorganization proceedings or the approval of a reorganization plan is challenged,
also in case there is a dispute over the amount of the claim or existence of security.
What other steps, such as notices, are required?

The petitioning creditor has to file proof of the amount and basis of and the term for satisfaction of the
claim of the creditor. In addition to the existence of a claim the bankruptcy petition of a creditor must
substantiate the debtor's insolvency. If the creditor wishes to file a bankruptcy petition on the grounds
that the debtor has failed to perform his obligation to the creditor, the main way to substantiate
insolvency is showing that the debtor has failed to perform an obligation within thirty days after the
obligation has fallen due and the creditor has cautioned the debtor in writing of the creditor's intention to
file a bankruptcy petition (bankruptcy caution) and the debtor has thereafter failed to perform the
obligation within ten days. Although the law provides other grounds for substantiating insolvency
(e.g....), they are exceptional in reality. Thus, as a general rule, the creditor has to caution the debtor
before filing a bankruptcy petition.
A debtor has to substantiate the insolvency thereof by annexing an explanation concerning the cause of
the insolvency and a list of the debts to the bankruptcy petition.
In order to commence reorganization proceedings, a financial statement for the previous financial year,
an overview of the financial situation, profit or loss and cash flows of the debtor and a list of debts as at
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the date of submission of a reorganization application must be appended to the reorganization petition.
The reorganization petition has to provide explanations regarding the reasons for the economic
difficulties and substantiate the existence of conditions for commencing reorganization proceedings.
What rights does the company as debtor benefit from?

Rights of the debtor are stipulated in the Bankruptcy Act. For instance, the debtor has a right to file a
bankruptcy petition, object to the bankruptcy petition of the creditor, participate in the preliminary
hearing, appeal the bankruptcy decision, receive information which means the debtor´s right to examine
the trustee´s file and the court file of the bankruptcy case, complain about the activities of the interim
trustee or trustee, require the release of a trustee, express an opinion regarding the trustee´s
remuneration, participate in court proceedings, participate at the general meeting of creditors and
challenge the decision of general meeting, file objections to the claims of creditors, require the
termination of bankruptcy proceedings. Debtor´s rights are limited with respect to assets and
management.
In reorganization proceedings the debtor has a right to file a reorganization petition, express his opinion
about the appointment of a reorganization adviser and upon determining the remuneration of the
reorganization adviser and expert, appeal court rulings. Unlike in bankruptcy proceedings, in
reorganization proceedings the debtor has a right to manage and dispose of his assets.
Is there anything resembling a debtor in possession process?

In bankruptcy proceedings, upon declaration of bankruptcy, the right to manage and dispose of assets
transfers to the trustee. In reorganization proceedings, however, the undertaking continues its economic
activities and retains control over its assets and the right to dispose of assets remains with the
management of the undertaking or members of a body substituting it. Reorganization adviser verifis the
purposefulness of the transactions of the undertaking during reorganization proceedings and if it appears
that the undertaking is wasting its money or makes transactions that are damaging to the creditors´
interest, the court terminates reorganization proceedings.
Are there any local law red-flags particularly relevant to a situation?

In relation to bankruptcy proceedings it is important to note that creditors are required to notify the
trustee of all their claims against the debtor which arose before the declaration of bankruptcy, regardless
of the basis or the due dates for fulfilment of the claims, no later than within two months as of the date of
publication of the bankruptcy notice in the official publication Ametlikud Teadaanded (Official
Notices). If a claim is filed after expiry of the aforementioned term with good reason, the general
meeting may restore the term for filing the claim at the request of the creditor. If the term for filing a
claim is not restored, the claim may be defended but, in the case of acceptance, the claim is satisfied
after satisfaction of the accepted claims which were filed on time. A claim cannot be filed after the
distribution proposal has been submitted to the court for approval. If the creditor does not submit a
claim in bankruptcy proceedings, his claim terminates. This does not apply to claims secured by a
pledge. Claims which are secured by a pledge may be submitted until a distribution proposal is
submitted to the court for approval. If the owner of a claim secured by a pledge does not follow this
term, the term for filing a claim need not be restored.
In relation to reorganization proceedings it is important to note relation to reorganization proceedings
that a reorganization plan does not apply to creditors to whom the reorganization notice and the draft of
a reorganization plan for examination and for an opinion has not been delivered or who is otherwise
unaware of the reorganization proceedings. A statement of claim may be filed on the basis of a claim
with respect to which reorganization proceedings do not apply, also enforcement proceedings may be
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carried out with respect to such a claim.
Are there any political factors which may come into play?

No.

3. Creditor issues
How are unsecured creditors affected?

In bankruptcy proceedings creditors´ claims not secured by a pledge will be satisfied after the claims of
pledgees have been satisfied. In reality, their claims are usually either entirely unsatisfied or satisfied to
a small extent.
The interests of creditors whose claim is not secured by a pledge are better protected in reorganization
proceedings than in bankruptcy proceedings. Creditors´ claims are transformed, i.e they reduce their
claims by certain extent, extend the deadline for performance or allow the obligation to be performed in
installments, but in case the reorganization is successful their claims are still satisfied to a larger extent
than in bankruptcy proceedings. The real problem is that reorganization is started too late which is why
it often changes into bankruptcy proceedings and the end result is the same for creditors whose claim is
not secured by a pledge – their claims are either entirely unsatisfied or are satisfied to a very small
extent.
How might a secured creditor enforce its security?

A pledged object is sold at a public auction or without an auction based on a precept of a general
meeting of creditors or with the consent of the bankruptcy committee if the sale of assets in another
manner is more profitable. With the consent of the trustee, a pledgee may sell the object of a security
over movables.
Will set-off apply and if so, do any issues arise from this?

If a creditor had the right to set off the claim thereof against the claim of the debtor before the
declaration of bankruptcy, the creditor may set off the defended claim also after the declaration of
bankruptcy.
Set-off is not permitted if the debtor acquires a claim against the creditor after bankruptcy is declared
(e.g. in case the economic activities of the debtor are carried on or if the debtor buys bankruptcy estate).
A claim acquired through assignment may be set off in bankruptcy proceedings only if the claim was
assigned and the debtor was notified of the assignment in writing no later than three months before the
declaration of bankruptcy. A claim against the debtor which is acquired through assignment may not be
set off if the claim was assigned within the preceding three years before the appointment of an interim
trustee and the debtor was insolvent at the time of the assignment and the person who acquired the claim
was or should have been aware of the insolvency at the time of the assignment. This restriction is aimed
at preventing combinations through which the situation of creditors who do not have the option of set off
is worsened by set off.
Are there prevailing inter-company debt issues?
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No.
Is creditor recourse available in respect of any company affiliates?

No.
Will a creditor committee be established and if so what is its role?

The establishment of a bankruptcy committee is decided by a general meeting of creditors. In case a
bankruptcy committee is established, a general meeting of creditors decides the number of the members
of a bankruptcy committee and chooses its members. If a general meeting of creditors decides not to
establish a bankruptcy committee, the general meeting will fulfill its duties.
The main duty of a bankruptcy committee is to exercise supervision over the activities of the trustee. It
performs also other tasks arising from law. Mostly, it involves granting different approvals. For
example, a trustee may conclude transactions with special relevance to the bankruptcy proceedings only
with the consent of the bankruptcy committee. If a general meeting does not issue a precept to the trustee,
but the trustee finds that sale of the bankruptcy estate without an auction would be more profitable, the
estate may be sold without an auction in a more profitable manner with the consent of the bankruptcy
committee. A trustee may sell an enterprise or an organisationally independent part of an enterprise only
with the consent of the bankruptcy committee. Payments are made on the basis of the distribution ratio
with the consent of the bankruptcy committee.
Bankruptcy committee may also be asked for an opinion. For example, the court determines the
remuneration of a trustee having also heard the opinion of the bankruptcy committee.

4. Continuing the business
Who controls the company in a given procedure?

The trustee leads the debtor in bankruptcy proceedings and organizes continuation of the business
activities of the debtor. Trustee has the rights and duties of a board member. Continuance of the debtor is
decided by the first general meeting of creditors. In order to make transactions outside the regular
business activities of an undertaking, the consent of the bankruptcy committee is required.
In reorganization proceedings the debtor can manage and dispose of his assets himself but he must
comply with the reorganization plan. A reorganization adviser exercises supervision over the
implementation of the reorganisation plan. A reorganization adviser submits, at the end of every six
months, to the creditors and the court a report which describes the economic position of the enterprise,
implementation of the reorganization plan and other relevant facts which the creditors may have interest
in. The court may impose supplementary obligations on a reorganization adviser upon exercise of
supervision.
How is the company financed?

In the event that it is decided that the economic activities of the debtor are continued, it is presumed that
funds will be obtained through these economic activities. It is common that in order to continue
economic activities of the debtor, a loan is taken. In such a case the obligation to return the loan is
deemed to be a consolidated obligation with respect to which payments are made before the claims of
creditors are satisfied.
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Is it possible to arrange DIP funding (or similar)?

Estonia does not have DIP funding. However, if a loan is taken in a debtor´s bankruptcy proceedings, the
obligation to return the loan is deemed to be a consolidated obligation with respect to which payments
are made before satisfying the claims of creditors. A debtor may be required to perform a consolidated
obligation in bankruptcy proceedings on a general basis.
How will proceedings affect employees and what rights do they benefit from?

An employee of the debtor, also a former employee who has resigned within the preceding two years
before the filing of the bankruptcy petition is required to provide the court, the trustee and the bankruptcy
committee with information which they need in connection with the bankruptcy proceedings, particularly
concerning the assets, including obligations, and the business or professional activities of the debtor.
If the economic activities of the debtor are continued, the obligation to pay remuneration to employees is
regarded as a consolidated obligation which must be performed before satisfying claims of creditors.
Performance of consolidated obligations may be required pursuant to the general procedure.
Employer may cancel an employment contract extraordinarily upon declaration of bankruptcy or
termination of bankruptcy proceedings by abatement of bankruptcy proceedings without declaration of
bankruptcy.
Upon insolvency of an employer, the Estonian Unemployment Insurance Fund compensates to an
employee, on the basis of an application submitted by the bankruptcy trustee or interim trustee,
unreceived salary from the period before the declaration of the employer as insolvent (in the amount
equal to up to the employee's gross wages for the last three months of work, but not exceeding in total
the amount equal to three average gross monthly wages in Estonia), unreceived holiday pay from the
period before the declaration of the employer as insolvent (in an amount to the extent of the employee's
one gross monthly wage but not exceeding the amount equal to one average gross monthly wage in
Estonia) and benefits from the period before or after the declaration of the employer as insolvent which
were not received at the time of cancellation of the employment contract, but which were prescribed by
the Employment Contracts Act (in the amount equal to up to the employee's two gross monthly wages,
but in total not exceeding the amount equal to one average gross monthly wage in Estonia).
How will proceedings affect contracts or other commercial arrangements entered into by the company?

As a general rule, a trustee has the right to perform an unperformed obligation arising from a contract
entered into by the debtor and require the other party to perform the obligations thereof, or abandon
performance of an obligation arising from a contract entered into by the debtor. There are, however,
exceptions to this rule. For instance, if a debtor has sold a movable with reservation of ownership
before declaration of bankruptcy and has transferred possession of the movable to the purchaser, the
purchaser has the right to require performance of the sales contract. In such case, the trustee may not
abandon performance of the debtor's obligations arising from the sales contract. The bankruptcy of a
lessor or a commercial lessor is not the basis for termination of the lease contract unless the contract
provides otherwise.
It must be noted that in recovery, the court may revoke transactions which were concluded or other acts
which were performed by the debtor before the declaration of bankruptcy and which damage the
interests of the creditors. If a court revokes a transaction by way of recovery procedure, the other party
is required to return the proceeds of the transaction to the bankruptcy estate together with the fruits and
other gain. If the other party to a recovered transaction has transferred something to the debtor on the
basis of the transaction, it has to be returned to the party or, if return is impossible, the value of that
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which was transferred has to be compensated for. If the other party to a transaction knew or should have
known at the time of entry into the transaction that the transaction damages the interests of other
creditors, the other party may demand compensation for that which was transferred to the debtor only as
a creditor in the bankruptcy proceedings.

5. Claims issues and procedures
What is the method for the filing of claims?

A trustee is notified of a claim by a written petition (proof of claim). The proof of claim must set out the
content, basis and amount of the claim and whether the claim is secured by a pledge. Documents proving
the circumstances specified in the proof of claim shall be annexed thereto.
What is the timing for the filing of claims?

Claims are to be filed no later than within two months as of the date of publication of the bankruptcy
notice in the official publication Ametlikud Teadaanded. A court immediately publishes a bankruptcy
notice after declaration of bankruptcy. A bankruptcy notice sets out the term for filing the claims and the
consequences of failure to file a claim within the specified term.
The two-month term for filing claims is not absolute. If a claim is filed after expiry of the two-month
term with good reason, the general meeting may restore the term for filing the claim at the request of the
creditor. In such case, the claim is deemed to be filed within specified term. If a claim is not filed within
the specified term and the term for filing a claim is not restored, the claim may be defended but, in the
case of acceptance, the claim will be satisfied after satisfaction of the accepted claims which were filed
on time.
A claim cannot be filed after the distribution proposal has been submitted to the court for approval.
How will claims rank?

Rankings of creditors´ claims:
(i). accepted claims secured by a pledge. To the extent of the money received from the sale of the
pledged object from which payments relating to the bankruptcy proceedings made before payment of
money on the basis of distribution ratios in proportion to the ratio of the amount of money received from
the sale of the pledged object to the total amount of money received from the sale of the bankruptcy
estate, but no more than 15/100 of the amount of money received from the sale of the pledged object,
have been deducted. If a claim secured by a pledge is not satisfied in full out of the money received from
the sale of the bankruptcy estate, the rest of the claim is satisfied together with the claims of the next
ranking.
(ii). other accepted claims which were filed within the specified term;
(iii). other claims which were not filed within the specified term but were accepted.
Are there other complex issues arising by virtue of the insolvency, for example, an insolvency officer
prescribed method for claims filing?
No.
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6. Conclusion of insolvency procedure
Do cram-down procedures exist?

There are no cram-down procedures stipulated in the Bankruptcy Act.
In reorganization proceedings a court may approve a reorganization plan also when creditors are against
it. If the reorganization plan complies with the law, a court appoints two experts to analyze the
reorganisation plan. A court approves a reorganization plan which has not been accepted by creditors if
according to the experts, the reorganization of the undertaking is likely to succeed; on the basis of the
reorganization plan, no creditor is treated substantially less favourably as compared to other creditors
or as compared to other creditors belonging to the same group and in the case of an important
undertaking who is an important employer. Although, the ruling by which the reorganization plan has
been approved or the approval of the reorganization plan has been refused may be appealed, it may still
be said the foregoing constitutes essentially a cram-down procedure in reorganization proceedings.
How is the procedure formally concluded?

Bankruptcy proceedings terminate with the liquidation of the undertaking or by approval of a
compromise. The first general meeting of creditors decides whether bankruptcy proceedings are aimed
at liquidating or rehabilitating the company. Bankruptcy proceedings usually have a liquidating nature;
rehabilitation of an undertaking is very rare.
At the end of the liquidating bankruptcy proceedings the bankruptcy trustee submits a final report to the
court. A final report sets out information concerning the bankruptcy estate and the money received from
the sale thereof, payments, activities of the trustee, accepted claims of creditors, expenses and other
circumstances relevant to the bankruptcy proceedings. Also, a trustee has to set out in the final report
whether insolvency was caused by an act with criminal elements, a grave error in management, or other
circumstances, and whether the trustee has submitted a petition for the commencement of criminal
proceedings. A court approves the final report by a ruling. A company is liquidated by the trustee. A
company terminates as of its deletion from the commercial register.
In rehabilitating bankruptcy proceedings a compromise is made at a general meeting of creditors
concerning all claims against the debtor. A trustee immediately submits a compromise decision to the
court for approval. The court decides on the approval of the compromise by a ruling. A court ruling
approving a compromise terminates the bankruptcy proceedings. On the basis of the ruling, the debtor
recovers the right to administer his or her assets and the sale of the assets will be terminated. Money
received from the sale its of the assets which has not been transferred to creditors will be transferred to
the debtor.
Reorganization proceedings terminate upon expiry of the term for implementation of the reorganization
plan or implementation of the reorganization plan before the due date. A court may terminate
reorganization proceedings prematurely on grounds stipulated in law, also revoke the reorganization
plan.
What is the outlook for creditor classes?

There is no official statistics about the effectiveness of bankruptcy proceedings. The most informative
research about the effectiveness of bankruptcy proceedings has been carried out in 2004.
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Approximately 73% of the bankruptcy proceedings of undertakings declared insolvent in 2004 were
such where creditors received nothing.
The average percentage of payments in proceedings where a distribution proposal was approved was
about 18%. Still, most of the payments were payments made to pledgees – about 89% of the secured
claims were satisfied. Payments to creditors of the main, i.e. second ranking were made in average to
the extent of 4% of the claims they defended.
Although the data of the research is outdated, there is no reason to believe that the indicators of
efficiency of bankruptcy proceedings have changed significantly in the meantime. Pledgees have a good
position in bankruptcy proceedings, but payments made to creditors in the second rank are very small
compared to the claims they defended.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

No. Bankruptcy proceedings and reorganization proceedings are both formal proceedings. A company,
however, has the possibility to negotiate privately with the creditors.
Are there accelerated processes available?

No.

8. International Interaction
What international framework of rules apply to the company?

The Council Regulation (EC) No 1346/2000 on insolvency proceedings is applicable.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

If the center of the main interests of a company (COMI), within the meaning of recitals 12 and 13 of the
preamble to Regulation 1346/2000, is in a EU member state (except Denmark), the insolvency
proceedings of that state are recognized as the main insolvency proceedings and bankruptcy is declared
in that state.
Secondary insolvency proceedings commenced by a court of another member state are recognized in
case Estonian company has its establishment in that state within the meaning of Article 2(h) of the
Regulation 1346/2000.
If a decision on declaration of bankruptcy with respect to an Estonian company is made in Denmark or
some other country that is not a member of the EU, the decision will be recognized pursuant to the
Estonian Code of Civil Procedure. As a rule, a foreign court decision will be recognized in Estonia,
except in some cases provided by law. A court decision will not be recognized if doing so would be
manifestly contrary to important principles of Estonian law (public policy), particularly to fundamental
rights and freedoms of a person, also if the debtor was unable to reasonably protect its rights or if the
decision is irreconcilable with a decision given in a dispute between the same parties in the same matter
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in Estonia, or a recognized decision or a foreign decision that is recognized in Estonia.
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Finland
Ville Ahtola, Counsel, Castrén & Snellman Attorneys Ltd
www.castren.fi, email: ville.ahtola@castren.fi, tel: +358 (0)20 7765 447

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

The most common types of security that can be taken over assets are mortgages, floating charges and
pledges.
Mortgages can be taken over immovable property and some forms of movable property, including
certain motor vehicles, aircrafts and ships.
A floating charge is a specific type of mortgage, where a company’s fluctuating assets, such as its trading
stock, are pledged as security for a specified claim. As control of the assets is not transferred to the
creditor, the debtor is free to dispose of them without obtaining the creditor’s consent. The creditor
receives one or more mortgage bonds as proof of its security interest over the debtor’s assets. If the
debtor defaults, the creditor has the right to receive preferential payment from the sale proceeds of the
assets subject to the floating charge (when these assets are sold either within the insolvency proceedings
or as part of a sale of the business).
A pledge can be given by the debtor or a third party able to transfer title over almost any definable
property, which acts as security for a specified claim. If the debt is not discharged when due, the
creditor has the right to receive preferential payment from the sale proceeds of the pledged property.
Can transactions entered into by the company be vulnerable to attack?

According to the Act on the Recovery to the Bankruptcy Estate (758/1991), a transaction concluded
prior to the commencement of the bankruptcy proceedings may be recovered to the bankruptcy estate.
Regardless of the name of the Act, in addition to bankruptcy proceedings, the Recovery Act is applied to
restructuring proceedings. Since the purpose of the Act is to ensure equality among creditors and prevent
the debtor of privileging one of the creditors at the expense of the others, any kind of proceedings,
arrangements or measures taken may be recovered if the conditions set out in the Recovery Act are met.
What director liabilities might arise from the company trading while in distress?

The Finnish Companies Act (624/2006) does not set any obligation for the board of directors to file for
bankruptcy or restructuring of the company even in situations where the company is excessively indebted
or insolvent. The company may continue its business operations, but the board of directors has to be
diligent in order to avoid criminal liability and/or liability for damages.
The directors and the managing director are personally liable to the company, a shareholder or a third
party, where damage or loss has resulted from a breach of the provisions of the Companies Act or the
company’s articles of association.
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There are also certain provisions in the Criminal Code regarding offences by a debtor, such as
dishonesty by a debtor and favouring a creditor.

2. Taking action
What formal procedures are available for the company?

The formal insolvency procedures available in Finland for companies are bankruptcy and restructuring.
Bankruptcy is an insolvency procedure that covers all the liabilities of the debtor, where the assets of
the debtor are used in payment of the claims in bankruptcy. In order to achieve the objective of
bankruptcy, the assets of the debtor shall in the beginning of bankruptcy become subject to the authority
of the creditors. An estate administrator appointed by the court shall see to the management and
liquidation of the assets of the debtor and to the other administration of the bankruptcy estate.
Restructuring of Enterprises is an insolvency procedure, the purpose of which is to rehabilitate a
distressed debtor’s viable business, to ensure its continued viability and to achieve debt arrangements.
In the proceedings, a court will approve a restructuring programme which includes measures on the
activities, assets and liabilities of the debtor.
The scope of this report only covers restructuring proceedings, not bankruptcy proceedings.
What informal procedures are available for the company?

Voluntary restructuring. The aim of voluntary restructuring is generally the same as that of formal
restructuring proceedings. Voluntary restructuring involves arrangements made between a company and
its creditors with the goal of avoiding bankruptcy. It can be used for the same purposes as formal
restructuring, i.e. not only to reorganize a company’s debts, but also its business branches, capital
structure and etc. Voluntary restructuring only works if the creditors have sufficient confidence in the
company’s viability.
Which procedures are creditor-friendly/debtor-friendly?

Voluntary restructuring is usually considered as a creditor-friendly procedure since the creditors have
more power in a voluntary restructuring in comparison to formal restructuring.
The formal restructuring procedure is extensively regulated, which makes it more debtor-friendly. The
goal of the procedure is to rehabilitate a distressed debtor’s viable business or to ensure its continued
viability and to achieve debt arrangements. In formal restructuring it is also possible to cut the debt
capital, which naturally improves the debtor’s standing.
What are the triggers for insolvency?

A debtor is considered to be insolvent when it is otherwise than temporarily unable to repay his or her
debts as they fall due. The inability to pay ones debts must be more than temporary.
The prerequisites for restructuring are that at least two creditors whose total claims represent at least
one fifth of the debtor’s known debts file a joint application with the debtor or declare that they support
the debtor’s application, or the debtor faces imminent insolvency, or the debtor is insolvent.
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However, the debtor is not eligible for restructuring if the debtor is insolvent and it is probable that the
restructuring programme will not remedy the insolvency or prevent its recurrence, it is probable that the
debtor’s assets are not sufficient to cover the costs of the restructuring proceedings and no one else has
undertaken to cover these costs, it is probable that the debtor will not be able to repay debts arising after
the commencement of the proceedings. In addition, the procedure may not be commenced if there is
justifiable reason to believe that the primary purpose of the application is to prevent a creditor from
collecting on his or her claim or there is justifiable reason to believe that the necessary conditions for
the preparation or approval of a restructuring programme for the debtor do not exist or the debtor’s
books are materially incomplete or erroneous.
What is the process for filing?

A restructuring matter shall be filed with a petition. Only courts specifically referred to in the
Restructuring of Enterprises Act have jurisdiction over restructuring matters.
When the petitioner is the debtor, a statement on the creditors, the debts and their collateral as well as
on the state of its finances shall be appended to the application. If the debtor has not filed the application
together with the creditors and the creditors have not supported the application, the debtor shall provide
a statement on the main reasons for its financial difficulties, the prospects for the continuation of its
activities, the funds needed to cover the costs of the restructuring proceedings and the means by which
the debtor is to repay its debts other than restructuring debts.
Who can place the company into insolvency proceedings?

The application for restructuring procedure may be filed by the debtor, a creditor or several creditors
together. The debtor and the creditors may also file a joint application.
What is the extent of court involvement?

The court shall appoint an administrator, who shall be nominated by either the debtor or the creditor.
The court issues the order on the commencement of restructuring proceedings. In addition, it shall:
appoint a committee of creditors, set a date by which the creditors must declare their claims in writing
to the administrator if these claims differ from those reported by the debtor, set a date by which the
administrator must serve the report on the financial situation of the debtor on the parties to the matter, set
a date by which the draft restructuring programme is to be prepared.
The court shall give an order either on the approval of the restructuring programme or on the termination
of the proceedings without approval of the restructuring programme.
How long will the insolvency process take?

The proceedings usually take about 8-12 months, but expedited proceedings can be carried through
rather rapidly, i.e. few months. Implementing the restructuring plan may take approximately three to ten
years.
What other steps, such as notices, are required?

The court order on the commencement or termination of the restructuring proceedings, on an interim
interdiction or on restrictions on the competency of the debtor shall be publicly announced and notified
to certain authorities, as well as entered into the trade register as well as in various property registers
and the register of mortgages.
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What rights does the company as debtor benefit from?

In comparison to bankruptcy procedure, in which the debtor loses control of the assets to the creditors,
in restructuring the debtor remains in control of the business throughout the procedure. However, the
debtor may need permission from the administrator to conduct certain transactions. The debtor will be
able to continue business activities normally regardless of the restructuring proceedings. The debtor’s
liquidity also increases as funds still come in to the business, but the creditors are not allowed to collect
the debts during the planning stage of restructuring.
Is there anything resembling a debtor in possession process?

In Finland the debtor in possession principle is applied during restructuring proceedings. The debtor’s
authority to conduct transactions is limited to some extent due to the fact that the debtor may need the
administrator’s approval for certain transactions.
Are there any local law red-flags particularly relevant to a situation?

There are no means provided in the restructuring legislation to replace the management of a company
against the company’s owner’s wishes. However, the creditors’ view must be taken into account as they
are the ones whose acceptance is needed for the restructuring programme. Therefore, in practice the
creditors can have an influence in replacing the management.
It is noteworthy that all types of businesses are not easily restructured. Larger businesses are easier to
restructure and for instance holding companies would be very difficult to restructure without, for
instance, simultaneously restructuring a group of company with the business operations.
When evaluating the survival of companies which have gone through restructuring proceedings, in a five
year time scale, approximately half have in reality proved to be unfit for the restructuring proceedings.
Are there any political factors which may come into play?

There are no political factors which may come into play in a restructuring procedure.

3. Creditor issues
How are unsecured creditors affected?

Once the proceedings have commenced, the debtor shall not repay restructuring debts or provide
security for such debts. However, a payment may be made on the decision of the administrator to
creditors who have small claims, if this is appropriate from the point of view of the proceedings.
The debts that arise after the filing of the application must be paid as they fall due.
How might a secured creditor enforce its security?

The commencement of restructuring proceedings triggers an interdiction of debt collection and this
interdiction also affects to real security rights. The interdiction of debt collection means that no
measures shall be directed at the debtor in order to collect a restructuring debt. As regards real security
rights, also the exercise of rights of liquidation or recovery based on real security rights and other
utilization of security in order to obtain payment falls within the sphere of this interdiction.
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The debt arrangement shall not affect the existence or content of a creditor’s real security right.
Nonetheless, in the debt arrangement, the security arrangements relating to the debt may be altered by
replacing the security with other fully adequate security. The status of secured debts is safeguarded so
that with regard to secured debts a reduction in the balance of the unpaid debt is prohibited. With regard
to secured debt, it is also prohibited to incorporate the full or partial refinancing of the debt with
substitute performance that is reasonable in view of the creditor’s field of activities and status.
Furthermore, payments on a secured debt shall be set so that at least the present value of the secured
debt will be repaid within a reasonable period, not to materially exceed the remainder of the credit
period without the consent of the creditor, or if the debt has become due in full, not to materially exceed
one half of the original credit period.
Will set-off apply and if so do any issues arise from this?

According to the Restructuring Act, during the restructuring proceedings, a creditor shall have the right
to set a claim off against a debt owed to the debtor at the commencement of the proceedings under the
same conditions as in bankruptcy proceedings. The set-off notice shall also be served on the
administrator.
The Act further provides that if a debt owed by a creditor other than a secured creditor becomes due on
a fixed date after the date when the interdiction of debt collection takes effect, the creditor shall have the
right to withhold payment to an amount corresponding to the claim from the debtor, so that the debt
relationship otherwise continues otherwise with the same terms until the set-off is effected or the
interdiction of debt collection ends.
Furthermore, for a credit institution it is prohibited to set-off funds that the debtor has on deposit at the
institution when the interdiction of debt collection takes effect or thereafter, or funds that are at the credit
institution at that time for transfer into the debtor’s account, where the account is used for payments.
Is creditor recourse available in respect of any company affiliates?

The intra-group debts are in the comparable position with other debts. Provisions concerning the
creditor recourse are the same with regard to company affiliates.
Will a creditor committee be established and if so what is its role?

On the request of the applicant, the administrator or a creditor, the court shall appoint a committee of
creditors as the joint representative of the creditors, unless this is to be deemed unnecessary owing to
the small number of creditors or some other reason. The committee of creditors shall have at least three
members. The composition of the committee of creditors shall be determined so that various groups of
creditors, such as secured creditors and creditors whose claims have a similar basis, are equally
represented.
The duties of the committee of creditors, as an advisory body, are to assist the administrator in the
performance of his or her duties and to monitor the activities of the administrator on the behalf of the
creditors. In order to perform their duties, the committee of creditors and its members are entitled, as
necessary, to obtain information from the administrator concerning the debtor’s books, business
correspondence and other business documents and data files.

4. Continuing the business
96

Who controls the company in a given procedure?

Once the proceedings have commenced, the court shall appoint an administrator, who shall supervise the
day-to-day activities and interests of the creditors. During the restructuring procedure, the officers of the
debtor remain in control of and continue to operate the business in the usual way but under the
supervision of the administrator who assesses the debtor’s financial situation and safeguards the
interests of creditors.
How is the company financed?

With regard to liquid assets, cash, cash receivables, outstanding loans and accounts receivables, for
instance, are considered as such assets. Restructuring proceedings shall not be commenced if it is
probable that the debtor’s assets are not sufficient to cover the costs of the restructuring proceedings and
no one else has undertaken to cover these costs. Since the law does not provide that the expenses are
covered immediately but in the long term, the assets of the debtor do not necessarily need to be in cash
or other liquid assets. Thereby some of the expenses may be covered, for instance, with future cash flow
financing.
Is it possible to arrange DIP funding (or similar)?

On the application of the administrator, the court may order that debt taken during the proceedings and
specified in the order has the same or a higher priority than a restructuring debt in respect of property of
the debtor that stands as collateral for both debts. It shall be a precondition for this that the arrangement
is necessary to secure financing during the proceedings and that it does not significantly increase the risk
of those creditors whose priority position would be weakened. Such an arrangement shall not affect the
position of said creditors as secured creditors.
How will proceedings affect employees and what rights do they benefit from?

When restructuring proceedings begin, a shorter notice period, than in normal cases, is applied to
employment agreements. The termination of employment agreements in case of restructuring is governed
by the Finnish Employment Contracts Act (55/2001).
Firstly, according to Employment Contracts Act, if the employer is subject to a restructuring procedure,
the employer shall be entitled to terminate the employment contract regardless of its duration at a notice
of two months if the termination derives from an arrangement or measure to be carried out during the
restructuring procedure which is necessary to avoid bankruptcy and which causes the work to cease or
decrease. However, the employer shall not have the right to terminate the employment contract if the
employer can offer the employee work that is equivalent to that defined in the employment contract or
work equivalent to the employee’s training, professional skill or experience.
Secondly, the employer shall be entitled to terminate the employment contract regardless of its duration
at a notice of two months if the termination derives from a procedure in accordance with a confirmed
restructuring plan that causes the work to cease or decrease, or if the termination derives from an
arrangement in accordance with the plan, which is attributed to financial grounds established in the
confirmed restructuring plan, and calls for a reduction in personnel resources.
The employee shall observe a notice period of 14 days in connection with restructuring procedures.
However, during a lay-off, employees are entitled to terminate their employment contract without notice
regardless of its duration. If the date when the lay-off ends is known by the employee, this right shall not
apply for seven days preceding the end of the lay-off period.
How will proceedings affect contracts or other commercial arrangements entered into by the company?
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Generally speaking, the commencement of restructuring proceedings shall have no effect on the existing
undertakings of the debtor. The initiation of the restructuring procedure under the Restructuring of
Enterprises Act also has no effect of terminating contracts with the debtor either and, during the
restructuring procedure, the debtor's business activities continue in the normal way. However, the debtor
has a right to terminate a lease or a credit-lease agreement, where the debtor is the lessee, to come to an
end two months after the notice of the termination. The procedure also includes a suspension of interest
accruing on overdue amounts to creditors.

5. Claims issues and procedures
When the court issues the order on the commencement of the restructuring proceedings, it will set a date
by which the creditors must declare their claims in writing to the administrator if the claims differ from
those reported by the debtor. The notifications are collected by the administrator. Normally these
notifications are to be collected within two months from commencement of insolvency proceedings.
The court reserves the parties an opportunity to declare in writing to the administrator their objections to
claims.
A restructuring debt that has not been declared by the debtor or by the creditor, and which has otherwise
not come to the attention of the administrator before the approval of the restructuring programme, shall
lapse on the approval of the restructuring programme, unless otherwise provided in the programme.
However, the debt shall not lapse if the creditor did not know and ought not to have known of it and it
had not come to the attention of the administrator before the approval of the programme.
How will claims rank?

In restructuring proceedings, the debts rank as follows (Act on the Ranking of Claims (1992/1578)):
1. Claims secured by a lien or collateral, right of retention or a legally registered encumbrance on the
company’s property
2. Claims based on costs incurred during corporate restructuring proceedings
3. Claims secured by floating charge (business mortgages up to 50 % of the value of the assets subject to
a floating charge)
4. Unsecured claims
Claims involving interests accrued after insolvency proceedings have commenced, capital loans, gifts
and certain fines as well as shareholders receive payment based on their ownership in the company only
if any assets remain after all other creditors have been paid in full.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

In practice, obscurities in bookkeeping, for instance, may result in trouble with regard to the
administrator’s tasks in restructuring proceedings, especially when settling the creditors’ claims.

98

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

A similar loan modification to the cram-down procedure also exists in the Finnish insolvency system. It
is provided in Section 44 on methods of debt arrangement of the Restructuring Act. It provides
following methods to arrange the debts:
i. A change of the payment schedule of a debt;
ii. An order that payments made by the debtor shall first be considered as payments against the balance
of the debt and only later as payments against credit costs;
iii. A reduction in the obligation to pay credit costs relating to the remaining credit period;
iv. A reduction in the balance of the unpaid debt.
However, the reduction in the balance of the unpaid debt and substitute performance as debt
arrangements may not be applied to a secured debt.
How is the procedure formally concluded?

The possible debt arrangements are presented in the restructuring programme. The administrator shall
prepare a draft restructuring programme and submit it to the court.
The court shall approve the draft restructuring programme if the conditions set to the approval are met.
The restructuring programme may be approved if all of the known creditors or a majority in each of the
groups of creditors accepts the same. Even if the programme is not approved by the majority of the
debtors in each group, the restructuring programme may nonetheless be approved at the request of the
person who had prepared the draft, the administrator or the debtor, on certain conditions.
What is the outlook for creditor classes?

Unless the program is approved by all of the known creditors, the person presenting the draft shall also
propose how the creditors are to be divided into groups, which shall be as follows:
i. secured creditors;
ii. creditors holding a floating charge as security for their claims;
iii. others than secured creditors, so that one group is formed by creditors whose claims may be
enforced without a judgment or court order, as provided in the Act on the Collection of Taxes and Public
Charges by Enforcement (367/1961; laki verojen ja maksujen perimisestä ulosottotoimin);
iv. creditors with lowest-priority claims in accordance with section 6 of the Act on the Ranking of
Claims, so that the groups are formed in accordance with the priority order of such claims.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?
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As mentioned above voluntary restructuring based on voluntariness is a possibility in Finland.
Are there accelerated processes available?

Yes, the Office of Bankruptcy Ombudsman has given guidelines regarding the accelerated restructuring
procedure.

8. International Interaction
What international framework of rules apply to the company?

The Council Regulation (EC) No 1346/2000 on Insolvency Proceedings
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

According to the article 3 of the EC Regulation No 1346/2000, the courts of the Member State within the
territory of which the centre of a debtor’s main interests is situated shall have jurisdiction to open
insolvency proceedings. The law applicable to insolvency proceedings and their effects shall be that of
the Member State within the territory of which such proceedings are opened.
Any judgment opening insolvency proceedings handed down by a court of a Member State which has
jurisdiction pursuant to Article 3 shall be recognized in all the other Member States from the time that it
becomes effective in the State of the opening of proceedings. The judgment opening the proceedings
shall, in general, with no further formalities, produce the same effects in any other Member State as
under this law of the State of the opening of proceedings.
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France
Remi Turcon, Partner, Alister Avocats
www.alister-avocats.com, email: remi.turcon@alister.net, tel: (33+1) 70 92

1. Issues arising when a company is in financial difficulties
How might a creditor take over security assets?

Typically the creditor will take security by way of either (i) a retention of title provision or (ii) a charge
over the debtor’s assets.
The charge over the debtor’s assets may include:
(i). A pledge against the business assets as an ongoing concern (French concept of “fonds de
commerce”);
(ii). A pledge against one specific asset (tool, machinery etc…excluding inventory);
(iii). A mortgage against a real estate asset.
Can transactions entered into by the company be vulnerable to attack?

Any transactions including securities granted to a creditor entered into by a company in difficulty during
the so-called “suspicious period” (“période suspecte”) are automatically null and void or could be
voided.
The suspicious period starts from the date of suspension of payments fixed by the judge on a case-bycase basis in the judgment until the date of the judgment.
What director liabilities might arise from the company trading while in distress?

Directors have a duty to act in the interest of the company and creditors when a company is facing
insolvency or is insolvent. Their personal civil liability may only be engaged in case of gross
negligence; their personal criminal liability may also be engaged in case of fraud and fraudulent
bankruptcy.

2. Taking action
What formal procedures are available for the company?

The Court must be satisfied that the company is in a state of suspension of payments (“suspension des
paiements”); this is generally the case when the company is unable to pay its debts with its existing
assets.
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What informal procedures are available to the company?
The main procedures available to the company are:

(i). Safeguard procedure (“procèdure de sauvegarde”)
The safeguard procedure is available when the company is not in a state of suspension of payments but
is in a state of insurmountable difficulty;
(ii). Receivership procedure (“procèdure de redressement judiciaire”)
The receivership procedure is available when the company is in a state of suspension of payments; this
procedure allows the company to continue its business activities, retain employees, and clear its debts; a
plan is ordered by judgment after an observation period;
(iii). Liquidation procedure (“procèdure de liquidation judiciaire”)
When a debtor is in a state of suspension of payments without any alternative solutions, a liquidation
procedure may be started against the debtor.
Which procedures are creditor-friendly/debtor-friendly?

The safeguard and receivership procedures are debtor-friendly.
What are the triggers for insolvency?

The state of suspension of payments is the trigger for the receivership procedure.
What is the process for filing?

An application for any of the above procedures needs to be filed with the President of the Commercial
Court where the company is registered
Who can place the company into insolvency proceedings?

Any legal representative of a company may place the company in any of the three above-mentioned
insolvency proceedings.
Any creditor of a company, the Attorney-General’s office or the Court itself may also place the company
in receivership or liquidation procedures.
What is the extent of Court involvement?

The Court rules on the opening of the safeguard procedure and approves any safeguard plan which may
be agreed by and between the company and the creditors.
The Court rules on the opening of the receivership procedure, determines the suspension of payments
date, appoints all bodies of the procedure (receiver, creditors’ representative, supervisory judge),
oversees the entire receivership procedure, approves the continuation plan and any shares or assets
sales, decides on the end of the receivership procedure or the transformation into a liquidation
procedure.
The Court rules on the opening of the liquidation procedure, determines the suspension of payments date,
appoints all bodies of the procedure (liquidator, creditors’ representative), oversees the liquidation
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procedure and rules on the liquidation of the company.
How long will the insolvency process take?

The observation period in the context of a safeguard or receivership procedure is generally 6 months
maximum but in exceptional circumstances can be renewed for 6 months maximum.
What other steps, such as notices, are required?

Safeguard, receivership, and liquidation judgments are automatically published in the BODACC official
legal announcement journal.
What rights does the company as debtor benefit from?

The receivers as well as the supervisory judge (as applicable) have the right to require the continuation
of any ongoing contract at the time of the judgment regardless of any provision to the contrary that may
have been inserted in the contract.
The payment of all debts borne prior to the date of the judgment opening as insolvency proceeding is
suspended.
Are there any local law red-flags particularly relevant to a situation?

As already stated, the receiver as well as the supervisory judge (as applicable) have the right to require
the continuation of any ongoing contract at the time of the judgment regardless of any provision to the
contrary that may have been inserted in the contract. This rule is a rule of public policy in France.
Are there any political factors which may come into play?

There are in theory no political factors which may come into play.

3. Creditor issues
How are unsecured creditors affected?

Debts are paid in the following order:
(i). debts borne following the date of the opening judgment;
(ii). “super privileged” creditors including:
a. employees;
b. legal fees and costs incurred after the date of the opening judgment necessary for the unfolding of the
bankruptcy proceeding;
c. French State and French social security bodies;
(iii). secured creditors;
(iv). all other unsecured creditors are treated on an equal basis.
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How might a secured creditor enforce its security?

A secured creditor might enforce its security in line with the above information.
A secured creditor holding a security interest in a specific asset will prevail against
a secured creditor holding a security in the general business assets as an
ongoing concern.
Are there prevailing intercompany debt issues?

Intercompany debt is treated in the same way as an unsecured creditor.
Is creditor recourse available in respect of any company affiliates?

Creditor recourse is not available in respect of any company affiliates unless the bankruptcy proceeding
is extended to the affiliate company.
Will a creditor committee be established and if so what is its role?

All creditors are represented by the creditors’ representative appointed by the Court.

4. Continuing the business
Who controls the company in a given procedure?

The company is managed by the existing company’s directors/manager/president (as the case may be) in
a safeguard or receivership procedure. However, they may need the receiver’s or the supervisory
judge’s consent to enter into some management decisions.
The company is managed by a Court-appointed liquidator in a liquidation procedure.
How is the company financed?

The company is usually financed by the revenues generated by the company and by the proceeds of the
sale of any of the company’s assets.
How will proceedings affect employees and what rights do they benefit from?

Employees are usually represented by their own representatives who are elected at the beginning of the
bankruptcy proceeding.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

Please read our answer above.
What is the method for the filing of claims?

Any debt borne prior to the date of the opening judgment is subject to the filing of a claim. This claim
must be made by the creditor of any duly-appointed representative with the creditor’s representative or
the receiver (as the case may be) appointed by the Court.
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There is no prescribed form for the filing of a claim but it is highly advisable to send it by registered
mail with return receipt requested.
What is the timing for the filing of claims?

The declaration must be filed within 2 months from the date of the publication of the bankruptcy
judgment in the BODACC official announcement journal.
This limit is increased by 2 months for creditors domiciled outside Metropolitan France in French
overseas departments or territories or in foreign countries.
How will claims rank?

Please read our answer above.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer
prescribing methods for claims filing?
Creditors who have not filed their claim in the allowed time limit are barred from making any claim.

5. Claims issues and procedures
What is the method for the filing of claims?

Any debt borne prior to the date of the opening judgment is subject to the filing of a claim. This claim
must be made by the creditor of any duly-appointed representative with the creditor’s representative or
the receiver (as the case may be) appointed by the Court.
There is no prescribed form for the filing of a claim but it is highly advisable to send it by registered
mail with return receipt requested.
What is the timing for the filing of claims?

The declaration must be filed within 2 months from the date of the publication of the bankruptcy
judgment in the BODACC official announcement journal.
This limit is increased by 2 months for creditors domiciled outside Metropolitan France in French
overseas departments or territories or in foreign countries.
How will claims rank?

Please read our answer above.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribing
methods for claims filing?

Creditors who have not filed their claim in the allowed time limit are barred from making any claim.

6. Conclusion of insolvency procedure
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How is the procedure formally concluded?

The Court issues a judgment to formally conclude the bankruptcy proceeding
What is the outlook for creditor classes?

Creditors will be paid in the order laid out above and according to the financial resources available to
the company. Since unsecured creditors are treated on an equal basis, they will be paid their debt pro
rata provided, of course, enough cash is available.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

No other non-formal procedure is available
Are there accelerated processes available?

No other accelerated process is available.

8. International Interaction
What international framework of rules applies to the company?

European bankruptcy proceedings may be available.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Bankruptcy judgments of foreign companies from other European Courts are automatically recognised in
France.
Bankruptcy judgments of foreign companies from non-European Courts must be recognized by a French
Court (“exequatur” procedure).
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

A creditor may secure his receivables vis-à-vis the debtor by mortgaging or pledging the debtor’s
assets, by pledging the debtor’s receivables or by agreement on reservation of title concerning the goods
delivered to debtor.
If the transaction between the creditor and the debtor has already been made when the financial
difficulties of the debtor occurred, the creditor may ask the debtor to grant securities for its already
existing receivables. However, any securities granted by the debtor during a certain time-period
(generally up to three months) before the filing for insolvency might be challenged by the insolvency
administrator later on.
Can transactions entered into by the company be vulnerable to attack?

Transactions entered into by the debtor within a certain time-period before the filing for insolvency are
vulnerable to challenges by the insolvency administrator. The time-period varies from 1 month up to
several years, depending on the motive and the participants of the transaction.
What director liabilities might arise from the company trading while in distress?

A director might be liable to creditors when he did not file for insolvency without undue delay, within
three weeks after the company became bankrupt at the latest. A director might furthermore be liable to
the company if he performed transactions after the company has become bankrupt or if he was trading in
absence of proper consideration. A director might as well be liable if he undertakes payments to
shareholders while in distress, thus causing bankruptcy.
In addition, there is always a risk of criminal liability, if the director fails to properly and timely file for
insolvency or undertakes to disadvantage of creditors.

2. Taking action
What formal procedures are available for the company?

Companies may be subject to regular insolvency proceedings. The company’s right to manage and
transfer the insolvency estate is being vested in the insolvency administrator. The company will either
be continued or liquidated in favour of the creditors.
Companies may as well be subject to personal management proceedings. Thus, the company may
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manage and dispose of the assets involved in insolvency proceedings itself under the supervision of a
custodian. Nevertheless, the objectives of such proceedings remain for the satisfaction of the creditors.
Furthermore, a company’s insolvency may be settled in an insolvency plan. The regulations of the
insolvency plan principally substitute the statutory regulations of the German Insolvency Act. The
establishment of an insolvency plan should nevertheless be regarded as a formal procedure which
requires the approval of the creditors’ assembly.
What informal procedures are available for the Company?

Informal procedures do not exist. A debtor could always reach arrangements with its creditors to sort its
debts. However, no private arrangement may ever prevent any creditor from filing for insolvency or to
execute binding rulings against the debtor.
Which procedures are creditor-friendly/debtor-friendly?

In principal, any insolvency proceedings are creditor-friendly, because the purpose of such proceedings
is the collective satisfaction of the debtor's creditors. However, there are possibilities for selfmanagement and establishment of an insolvency plan. In these cases, the debtor has some more influence
than in “usual” insolvency proceedings.
What are the triggers for insolvency?

General trigger for insolvency is illiquidity what is the case, if the debtor is unable to meet his mature
obligations to pay.
If the debtor filed for insolvency, imminent illiquidity suffices as a reason to commence insolvency
proceedings.
Overindebtedness may trigger insolvency for corporations what is principally the case, if the debtor's
assets no longer cover his existing obligations to pay and going concern is not likely.
What is the process for filing?

Insolvency proceedings require a written request. Such request may be filed by the creditors or by the
debtor itself.
A creditor's request is admissible if the creditor has a legal interest in the commencement of the
insolvency proceedings what is the case, if he shows his claim and the reason why insolvency
proceedings should be commenced to the satisfaction of the court.
A debtor has to add a list containing at least all known creditors and their respective receivables.
Additional information regarding, for example, social securities and pensions of the employees ought to
be added. If a debtor wishes to apply for self-management proceedings, this has to be indicated in the
filing.
Who can place the company into insolvency proceedings?

A company may be placed into insolvency proceedings by a creditor or by the members of the board of
directors of the company.
What is the extent of court involvement?

The most important decision by the court is the appointment of the insolvency administrator. In addition,
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the court decides on commencement of the insolvency proceedings and has to be involved in critical
decisions such as the confirmation of an insolvency plan or the termination of the insolvency
proceedings. Most responsibility lies with the insolvency administrator who has to manage the insolvent
company and to liquidate its assets.
How long will the insolvency process take?

There is no given time frame. It is not unlikely for insolvency proceedings of companies to take up to 3
to 4 years or even longer depending on the size of the insolvent company, the numbers of creditors and
the possibilities to find an investor for the insolvent company.
What other steps, such as notices are required?

The insolvency court publishes the order commencing the insolvency proceedings immediately via
internet. Furthermore, the insolvency court sends a copy of the order commencing the insolvency
proceedings to the commercial register and to the public prosecutor.
In the order commencing the insolvency proceedings, the creditors will be requested to file their claims
with the insolvency administrator. Furthermore, the insolvency court calls for a creditors' meeting.
What rights does the company as debtor benefit from?

Upon the commencement of the insolvency proceedings, the debtor's right to manage and transfer the
insolvency estate will be vested in the insolvency administrator. However, during insolvency, creditors
principally may not execute into the insolvency estate or into the debtor's other property.
Is there anything resembling a debtor in possession process?

A standard personal management process pursuant to German insolvency law will obviously not
resemble the debtor in possession process as the debtor remains obliged to do his very best to satisfy
the creditors even by liquidating the company. However, a new law has been introduced in Germany
allowing a debtor personal management and protection for up to three months in order to prepare an
insolvency plan restructuring the distressed company. Probably, this process might resemble the debtor
in possession process to some extent, but even in this case, he is supervised by a custodian appointed by
the court.
Are there any local law red-flags particularly relevant to a situation?

No.
Are there any political factors which may come into play?

In the past, there have been efforts by the government to assist distressed companies in order to
safeguard jobs. This attitude has changed recently.

3. Creditor issues
How are unsecured creditors affected?

Unsecured creditors are only permitted to enforce their claims under the provisions governing the
insolvency proceedings. The insolvency creditors must file their claims in writing with the insolvency
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administrator. Unsecured creditors are usually satisfied at a low rate of their original receivables.
How might a secured creditor enforce its security?

The enforcement depends on the kind of security.
Under a right in rem or in personam, the creditor is entitled to claim the separation of the respective
object from the insolvency estate.
Creditors holding contractual pledges, a pledge acquired by attachment, a resembling security or a legal
lien in an asset forming part of the insolvency estate are entitled to separate satisfaction. The asset will
be liquidated by the insolvency administrator and the creditor will be satisfied according to his security.
However, the creditor has to bear the costs of the liquidation of the asset, what will sum up to 9% of the
profit gained by liquidation of the respective asset.
Will set-off apply and if so do any issues arise from this?

If an insolvency creditor had a right to set off a claim on the date when the insolvency proceedings were
commenced, such right remains unaffected by the proceedings. In contrast, set-off is prohibited if the
creditor for what reason ever acquired his claim or became itself a debtor to the insolvency estate after
the commencement of the insolvency proceedings.
Are there prevailing inter-company debt issues?

Principally, inter-company debts are treated in the same way as debts vis-à-vis third parties. However,
claims for repayment of shareholder loans are subordinated by law. In addition, any repayments of
shareholder loans within one year before filing for insolvency can be challenged by the insolvency
administrator and, therefore, have to be paid back by the shareholders. It is important to know that these
provisions do not only apply to “real” shareholder loans, but also to any claims of shareholders which
could be qualified as loans from an economic perspective. For example, deferred claims for payment
resulting from supply of products could also be qualified as loan with the abovementioned
consequences.
Is creditor recourse available in respect of any company affiliates?

Missing any contractual agreements, creditors cannot take recourse in respect of any companies
affiliated with the debtor. However, creditors can take recourse from any personal liable shareholder of
the debtor.
Will a creditor committee be established and if so what is its role?

A creditor committee will be established in larger cases. The creditor committee might for example
elect a different insolvency administrator. The creditor committee may decide upon the debtor’s right of
self-management and, in self-management proceedings, the creditor committee has to approve critical
transactions.

4. Continuing the business
Who controls the company in a given procedure?

In regular insolvency proceedings, the company is being controlled by the insolvency administrator.
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In self-management proceedings, the company is being controlled by the debtor being under the
supervision of the creditors’ committee and the custodian.
How is the company financed?

The company is financed by the insolvency estate and by receivables collected by the insolvency
administrator. The insolvency administrator might in addition continue transactions to earn money for the
company or ask individual creditors for granting preferred loans.
Is it possible to arrange DIP funding (or similar)?

There is principally no possibility to arrange DIP funding. However, receivables deriving from
transactions entered into by the insolvency administrator or the self-managing debtor rank among other
debts and have to be fully satisfied. As a new creditor could expect full satisfaction of his receivables,
he could be ready to fund the bankrupt company. Nevertheless, this procedure is not similar to DIP
funding.
How will proceedings affect employees and what rights do they benefit from?

The employment contract remains in effect, however with special termination conditions, i.e. notice
periods of 3 months. With regard to the wages payable for the last three months before the
commencement of the insolvency proceeding, the Employment Agency is obliged to pay any outstanding
wages. As far as the time period after commencement of the insolvency proceedings is concerned, the
employees’ wages have to be paid out of the insolvency estate.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

If the contract has been performed by the debtor, he is entitled to consideration. If the contract has been
performed by the creditor, the creditor remains entitled to consideration. He may, however, only enforce
his claims under the provisions governing the insolvency proceedings. The creditor has to file his claim
in writing with the insolvency administrator.
If the contract has not or has not completely been performed by the debtor and its other party at the date
when the insolvency proceedings were commenced, the insolvency administrator may, at his discretion,
request performance or termination. If the insolvency administrator requests performance, the other party
is entitled to consideration without limitations.

5. Claims issues and procedures
What is the method for the filing of claims?

The insolvency creditors must file their claims in writing with the insolvency administrator. Such filing
shall be accompanied by copies of the documents evidencing the claim. Usually, the insolvency
administrators provide standard forms for the filing.
What is the timing for the filing of claims?

In the order commencing the insolvency proceedings, the creditors will be required to file their claims
with the insolvency administrator within a definite period of time. However, claims filed after expiry of
the filing period will not be excluded from the proceedings. The creditor will only have to bear the extra
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costs, if any, arising from the late filing.
How will claims rank?

Principally, all claims rank equal. Some claims will be satisfied ranking below the other claims of
insolvency creditors such as interests and penalties for late payment accruing, the costs incurred by
individual insolvency creditors due to their participation in the proceedings, fines, regulatory fines,
coercive fines and administrative fines, claims to the debtor's gratuitous performance of consideration
as well as claims for repayment of shareholders’ loans.
Insolvency creditors will only be satisfied after satisfaction of creditors entitled to claim the separation
of an asset from the insolvency estate, after the satisfaction of creditors holding a contractual pledge, a
pledge acquired by attachment or a legal lien in an asset forming part of the insolvency estate and after
the remuneration of debts created by activities of the insolvency administrator.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

No.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

Resembling procedures exist in relation to insolvency plans. Even if the necessary majorities have not
been achieved, a voting group under certain circumstances shall be deemed to have consented to an
insolvency plan, for example if the group of creditors suffer no loss by the insolvency plan compared
with their situation without such plan.
How is the procedure formally concluded?

Regular insolvency proceedings serve the purpose of the liquidation of the debtor's assets. As soon as
the insolvency estate has been disposed of, final distribution will take place. As soon as final
distribution has been carried out, the insolvency court will decide on termination of the insolvency
proceedings.
Particularly in order to maintain the enterprise, an arrangement in an insolvency plan may be reached.
After acceptance of the insolvency plan by the creditors, the plan will be confirmed by the insolvency
court. As soon as confirmation of the insolvency plan has become binding, the insolvency court will
decide on termination of the insolvency proceedings.
What is the outlook for creditor classes?

It has to be distinguished between insolvency creditors and creditors to the insolvency estate.
The claims of insolvency creditors already existed at the time of the insolvency proceeding’s
commencement. They might expect to gain 2-3% of their receivables, depending on the insolvent
company.
Creditors to the insolvency estate are creditors who have made transactions with the insolvency
administrator after the commencement of the insolvency proceedings. These claims have to be paid in
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whole by the insolvency administrator unless he has indicated lack of mass in an official way before.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

The debtor and its shareholders can take any legal and corporate action they deem sufficient to
restructure the company. However, the debtor is always obliged to file for insolvency if a trigger for
insolvency occurs.
Are there accelerated processes available?

Simplified procedures do exist, but are not available for companies.

8. International Interaction
What international framework of rules apply to the company?

The regulation (EC) No. 1346/2000 of 29 May 2000 on insolvency proceedings and the German
Insolvency Act.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Any judgment commencing insolvency proceedings handed down by a court of a Member State which
has jurisdiction pursuant to EC regulation No 1346/2000 will be recognized in all the other Member
States from the time that it becomes effective in the State of the commencement of proceedings.
The commencement of foreign Non-EU insolvency proceedings will be recognized unless the courts of
the state of the commencement of proceedings do not have jurisdiction in accordance with German law
or where recognition leads to the result which is manifestly incompatible with major principles of
German law, in particular where it is incompatible with basic rights.
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

The main types of security taken on immoveable property include the mortgage and the prenotation of
mortgage. On the other hand, moveable property can be secured through the pledge, the chattel mortgage
and the floating charge.
Can transactions entered into by the company be vulnerable to attack?
According to the Greek Civil Code any transaction that is detrimental to the creditors’ interest may be
annulled if the debtor and his counterparty are acting in bad faith.
According to the Greek Bankruptcy Code (“GRBC”) transactions which took place within the “suspect
period”, i.e. the period between the cessation of payments and the declaration of bankruptcy, and could
be detrimental to the creditors of an insolvent debtor may be annulled by the insolvency administrator.
Furthermore, fraudulent acts committed by the debtor the last 5 years prior to the bankruptcy being
declared can also be annulled if the counterparty was aware of the debtor’s bad faith.
What director liabilities might arise from the company trading while in distress?

The directors of a company are personally liable for the payment of corporate taxes and social security
contributions. By virtue of the GRBC after the cessation of payments, the debtor must file for bankruptcy
proceedings within a period of 15 days. Failure to comply with the prescribed deadline could result to
the directors being held personally liable for damages which have been caused to the creditors due to
the fact that the debtor was trading whilst being insolvent.

2. Taking action
What formal procedures are available for the company?

The main formal procedures are the following:a) Voluntary BankruptcyThe insolvent debtor must file a
bankruptcy petition within a period of 15 days from the cessation of payments. The debtor can initiate
the bankruptcy proceedings voluntarily even when the above mentioned cessation of payments is
imminent. Once the debtor is declared bankrupt, a bankruptcy administrator is being appointed and his
main task is to undertake the management of the debtor’s assets and creditor-related matters. GRBC also
makes provision for the institution of Involuntary Bankruptcy, according to which a creditor may apply
to the competent court requesting for his debtor to be declared bankrupt.b) Rehabilitation ProcessThe
insolvent debtor being in a state of cessation of payments or in a situation where the cessation of
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payment is imminent may file before the Bankruptcy Court an application for entering the rehabilitation
process. The hearing usually takes place within a period of 2 months from the filing date and the
Bankruptcy Court may initiate the rehabilitation process if it is convinced that there are realistic
prospects for the insolvent company’s financial viability and that the creditors’ interests are not affected
in a negative manner by the said process. Within a period of 2 months the rehabilitation procedure must
be either successfully (ratification of an agreement between the insolvent debtor and its creditors
representing 60% of the total claims, 40% of which should be secured) or unsuccessfully (rejection of
the application or expiration of the prescribed period within the course of which the agreement shall be
concluded) terminated. Upon filing of the application a moratorium on all enforcement actions may be
decided by the Court preventing the transfer of the debtor’s immovable and movable property.c) Reorganization plan (post-bankruptcy)
A debtor can propose a re-organization plan simultaneously with his bankruptcy petition or within a
period of 4 months (plus 3 months extension) after having been declared bankrupt. The bankruptcy
administrator is also entitled to submit such a plan after the lapse of the above mentioned 4-month
period.
What informal procedures are available for the company?

N/A
Which procedures are creditor-friendly/debtor-friendly?

It depends on the particular case, however the bankruptcy proceedings are more creditor-friendly,
whereas the rehabilitation and re-organization proceedings are more debtor-friendly, since the debtors
are protected from enforcement actions whilst they retain, as a matter of fact, control over the company
and its assets.
What are the triggers for insolvency?

The insolvency procedures shall commence when the debtor is in a general and permanent way unable
to pay its due and payable debts. Bankruptcy may be declared on the basis of mere "threatened" failure
to perform, when requested by the debtor himself.
What is the process for filing?

The application must be filed with the Multi-Member First Instance Court of the district where the
company’s registered seat is located and which has exclusive jurisdiction over insolvency proceedings.
Who can place the company into insolvency proceedings?

As mentioned above, a company can be placed into insolvency proceedings either voluntarily or
involuntarily, as any creditor can file a petition requesting his debtor to be declared bankrupt
(involuntary liquidation). In certain situations, insolvency proceedings can also be initiated by the
public prosecutor on grounds of public interest.
What is the extent of court involvement?

Generally, the competent court will be in charge of supervising the bankruptcy proceedings throughout
and will have exclusive jurisdiction thereto. In addition to the general powers of supervision that the
court is entitled to exercise, it will also decide on the petition for the bankruptcy declaration, the
initiation of the rehabilitation process or the re-organization plan, as well as on the awarding of interim
measures to the debtors.
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How long will the insolvency process take?

In principle, the insolvency process will be concluded, when 15 years after the formal declaration of
bankruptcy have lapsed or in case that the debtor’s assets do not suffice for the satisfaction of the
creditors’ claims. Alternatively, the length of the proceedings may also depend on the duration of the reorganization proceedings or that of the liquidation proceedings (i.e. upon liquidation of all debtor’s
assets).
What other steps, such as notices, are required?

All notices to creditors are published in the Bulletin of Judicial Publications of the Jurists’ Pension
Fund.
What rights does the company as debtor benefit from?

Following the debtor’s bankruptcy declaration, unsecured and general preferential creditors are
prevented from enforcing their rights and remedies against the former.
Is there anything resembling a debtor in possession process?

During the bankruptcy proceedings and given that it is in the creditors’ interest and benefit, the court can,
in rare circumstances and upon the debtor’s petition and creditors’ committee consent, permit the debtor
to maintain possession of his assets, alongside the liquidator.
Are there any local law red-flags particularly relevant to a situation? (issues requiring special attention-warnings
etc.)

The Ministry of Finance issued a Circular, addressed to all Greek Tax Authorities, which contained
certain guidelines on the application of the ‘Rehabilitation Procedure” (Article 99 et seq. of GRBC). In
summary, the Tax Authorities are instructed to engage into specific actions (verification of amount owed
to the State, certification of such debts etc.) when either a legal entity or an individual files for the
initiation of the Rehabilitation Procedure or upon ratification of the Rehabilitation Agreement. The aim
is to ensure that the claims of the Greek State against such debtors are fully ensured.
Are there any political factors which may come into play?

Given the increasing economic crisis and recession that Greece is currently facing, more and more
pressure is being exercised on the government in order to legislate, amend and regulate extensively on
issues inherent to the GRBC. As a result the GRBC in short time has undergone several amendments in
the areas of bankruptcy proceedings, the rehabilitation process and the re-organization plan and it
appears that it remains subject to constant change and review by the legislator.

3. Creditor issues
How are unsecured creditors affected?

After the declaration of bankruptcy all unsecured creditors are barred from enforcing their claims.
How might a secured creditor enforce its security?

Pursuant to the GRBC the creditors who secure their claims by way of a special privilege or a security
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in rem (secured creditors) can satisfy their claims exclusively through the liquidation proceedings
conducted and are not prevented by the fact that the enforcement of claims has been barred. Certain
exceptions apply and indicatively we mention the creditors’ assembly decision not to proceed with the
sale of the insolvent debtor’s company as a whole. In case that none of the statutory exceptions provided
by law apply, the secured creditors may turn against the bankruptcy administrator by filing an in rem
claim, or they can either commence or continue the suspended execution proceedings and forced sale of
the debtor’s assets.
Will set–off apply and if so do any issues arise from this?

GRBC provides for the right to set off creditors’ claims against the debtors’ claims. A necessary
precondition for exercising this right is that the creditors’ claims have become due and payable prior to
the debtor’s bankruptcy. However, the creditors can be deprived of the right to set-off temporarily by a
relevant court order.
Are there any prevailing inter-company debt issues?

N/A
Is creditor recourse available in respect of any company affiliates?

There is no explicit provision under Greek law regulating the insolvency proceedings involving
corporate groups or a procedural framework within which the assets and liabilities of a group’s
companies to be pooled for distribution purposes. In legal terms, each company-member is considered
to be distinct and independent from the corporate group to which it officially belongs.
Will a creditor committee be established and if so what is its role?

Upon commencement of the bankruptcy proceedings, the creditors are called by the liquidator to
announce their claims and participate in creditors’ meetings. The creditors’ meeting in turn, may
establish a creditors’ committee, composed of 3 ordinary and 3 substitute members. The creditors’
committee duties generally include the duty of supervising the bankruptcy proceedings and assisting the
insolvency administrator in managing the insolvent debtor’s matters.

4. Continuing the business
Who controls the company in a given procedure?

Following the declaration of a debtor as bankrupt, an insolvency administrator is appointed, undertaking
the duty of managing the debtor’s estate and relevant matters (creditors’ claims, liquidation of assets,
etc.).
How is the company financed?

There are no provisions prohibiting the receiving of funding during the period of the insolvency
proceedings. Nevertheless, the funding that the debtor has received pursuant to a re-organization plan or
rehabilitation process will have the highest ranking priority amongst the creditors’ claims.
Is it possible to arrange DIP funding (or similar)?

See above
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How will the proceedings affect employees and what rights do they benefit from?

The declaration of a debtor’s bankruptcy does not automatically result to the termination of the existing
employment contracts. The termination of the employment contracts is amongst the insolvency
administrator’s duties to be performed.Greek law treats employment claims as preferential. Hence, after
bankruptcy expenses have been paid, unpaid employee remuneration claims incurred within two years
prior to the bankruptcy having been declared, are satisfied.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

According to the GRBC regarding the treatment of pending contracts the “no termination” principle is
expressly provided as well as the right of option of the administrator to “subrogate” the mass of
creditors to the position of the debtor. It is important to note that there are certain types of contracts
which due to their duration form a special category and are being treated as such, i.e. leases, contracts
of services or contracts for public utilities, which continue to be in force without it being necessary for
the administrator to exercise this option. However, all contracts are terminated if they are of a personal
character or if the law provides so, while contractual clauses about automatic termination or termination
rights are not affected by the declaration of bankruptcy.
What is the method for the filing of claims?

One of the duties held by the insolvency administrator is to notify and invite all creditors included in the
relevant list drafted by the debtor, to announce and thereafter validate their claims. The claims will then
have to be verified individually by the insolvency administrator before the Insolvency Court Judge.
What is the timing for the filing of claims?

In announcing and validating their claims, creditors are given a time limit of 3 months, commencing from
the date of the public notification of the decision declaring the debtor bankrupt. Thereafter, creditors that
failed to make the relevant announcement on time are entitled to file an application before the court for
verifying their claim.
How will claims rank?

The following priority applies for claims during the bankruptcy proceedings1. Cost incurred in the
bankruptcy proceedings2. Preferential claims (employee remuneration, taxes and social security
contributions)3. Secured claims4. Unsecured claims.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

N/A

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

Both the rehabilitation and the re-organization procedures have cram-down effect and accordingly are
binding for all dissenting or non-participating creditors.
How is the procedure formally concluded?
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See above
What is the outlook for creditor classes?

See above

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

The conducting of negotiations may be employed as an informal procedure in cases of restructuring.
Such an alternative method though can only be successful under certain circumstances and is also subject
to various statutory limitations.
Are there accelerated processes available?

The GRBC provides for an accelerating bankruptcy procedure. The procedure, however, can only be
applied if two cumulative criteria are met. Namely, that the debtor’s assets value does not exceed the
amount of €100,000 (One hundred thousand euros) and that no immovable properties are included
therein.

8. International Interaction
What international framework of rules apply to the company?

Further to the established national legal framework, Greek law also incorporated EU Regulation
1346/2000. Additionally, the text of UNCITRAL Model Law on Cross –border Insolvency, is, to a large
extent, reflected in Law N.3858/2010.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Greek courts have widely recognized foreign insolvency proceedings.
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

A creditor can create a security in a number of ways under Indian law. The most common way of taking
security is by creating a charge over the assets of a debtor. A charge can be ‘fixed’ (over certain specific
property) or ‘floating’ (over underlying assets that are subject to change). A floating charge does not
affect the ability of the debtor to use the underlying asset – only if the debtor fails to repay the loan, or
suffers any other specified event of default, does the floating charge become ‘crystallised’ or converted
into a fixed charge.
Alternatively the creditor may require the debtor to hypothecate, mortgage, pledge or grant a lien (as
appropriate) in favour of the creditor, over the assets of the debtor.
Certain specific charges (including a mortgage) on movable property and immovable property of a
company have to be registered with the relevant Registrar of Companies under Section 125 of the
[Indian] Companies Act, 1956, as amended (the “Companies Act”)1 in the prescribed form. These
compulsorily registrable charges include, inter alia, a charge on any immovable property.
Can transactions entered into by the company be vulnerable to attack?

The debtor company must have due capacity by virtue of its constitutional documents to enter into any
debt and security transactions.
In addition, certain past transactions entered into by a company that is being wound-up can be set aside.
Pursuant to Section 531 of the Companies Act, any transfer of property, moveable or immovable,
delivery of goods, payment, execution or other act relating to property made, taken or done by or against
a company within a period of six (6) months prior to the commencement of its winding up, shall be
deemed a fraudulent preference of its creditors and be invalid. The essence of ‘fraudulent preference’ is
the giving of an improper benefit to a few creditors in preference to others, leading to inequality
between them. So, it should be established that the dominant motive in the mind of the Company (acting
through its directors) was to prefer one creditor in preference to other creditors.
Further, as per Section 531A of the Companies Act, any transfer of property, moveable or immovable,
delivery of goods made by the company not being a transfer or delivery made in the ordinary course of
business or in favour of a purchaser or encumbrancer in good faith, made within one (1) year from the
passing of a resolution for voluntary winding up shall be deemed to be void against the liquidator. The
purpose of Section 531A is to preserve the assets of the company and to enable the company to carry out
transactions that might be for the benefit of those interested in the assets of the company. An application
under this section for setting aside a transfer can be allowed where it is either proved that there was no
consideration for the transaction or that the consideration was so inadequate as to raise a presumption of
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want of good faith.
What director liabilities might arise from the company trading while in distress?

Indian law does not, in general, distinguish between the duties of the directors of a solvent company and
the directors of a company that is “in distress” or is being wound-up.
A director under Indian law owes certain fiduciary duties to the company, including the duty to act in
good faith, and to ensure proper use of such director’s powers. These duties are in addition to such
director’s duties of administration and compliance as required under the Companies Act. The directors
of a company being wound-up will have additional responsibilities, including calling shareholders and
creditors meetings and filings returns and statements.
[1.It may be noted that the Companies Bill, 2012, which contains comprehensive amendments to the
Companies Act, has been passed by India’s lower house of Parliament and is now being
considered by the upper house of Parliament.]

2. Taking action
What formal procedures are available for the company?

The shareholders of a debtor company can resolve to have the company voluntarily wound-up by
passing a special resolution under Section 484(1)(b) of the Companies Act. The directors of a company
pursuant to a “member’s voluntary winding up” are required, inter alia, to make a declaration that the
company is able to pay its debts in full (Section 488(5)). If the company cannot make such declaration,
the resultant voluntary winding-up is referred to as a “creditors’ voluntary winding-up”.
The Company’s creditors would be involved to a large degree in a creditor’s voluntary winding up
process. The creditors may decide the appointment of the liquidator, and may also decide whether to
appoint a committee of inspection, whose members would be nominated by the Company (subject to the
creditors’ consent) (Section 503 of the Companies Act).
In principle, once the winding up resolution is passed and the creditors’ meeting is held, wherein the
winding up is approved, the role of the Board of the Company diminishes significantly. Practically, upon
the appointment of the liquidator, the liquidator would essentially undertake the process of winding up
the Company and carrying on the business of the company only to the extent as is beneficial to the
winding-up process, and there would be little or no responsibility on the part of the Board or other
officers of the Company.
Which procedures are creditor-friendly/debtor-friendly?

As set out above, the creditors of a company have a bigger role in a creditors’ voluntary winding up.
What are the triggers for insolvency?

In addition to the voluntary winding up provisions referred to above, a company may be wound up by
the tribunal2 under Section 433 of the Companies Act:
i. if the company has, by special resolution, resolved that the company be wound up;
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ii. if default is made in delivering the statutory report to the Registrar or in holding the statutory meeting;
iii. if the company does not commence its business within a year from its incorporation, or suspends its
business for a whole year;
iv. if the number of members is reduced, in the case of a public company, below seven, and in the case
of a private company, below two;
v. if the company is unable to pay its debts;
vi. if the tribunal is of the opinion that it is just and equitable that the company should be wound up;
vii. if the company has made a default in filing with the Registrar its balance sheet and profit and loss
account or annual return for any five consecutive financial years; or
viii. if the company has acted against the interests of the sovereignty and integrity of India, the security
of the State, friendly relations with foreign States, public order, decency or morality.
A company shall be deemed to be unable to pay its debts (Section 434)i. If a creditor has made a claim exceeding Rupees One Lakh Only (INR 100,000/-) and the company has
failed to satisfy the claim for a period of three (3) weeks;
ii. If the execution or other process issued in favour of a creditor is returned unsatisfied; or
iii. if it is proved to the satisfaction of the tribunal that the company is unable to pay its debts.
[2. In practice, since the national companies law tribunal has not yet been set up, the state High
Courts continue to exercise jurisdiction in such matters.]
What is the process for filing?

In the event that a petition for compulsorily winding-up a company is made before the tribunal under
Section 439, the tribunal may, inter alia, make an order for winding up the company (Section 443). The
tribunal will notify the Official Liquidator (Section 444), who is required to submit a report to the
tribunal within six (6) months setting out particulars of the capital, assets and liabilities of the company.
The Official Liquidator has wide powers under Section 457, including, inter alia, to sell any assets of
the company being wound up. When the affairs of the company are completely wound-up, the tribunal
may make an order dissolving the company (Section 481).
In the case of a voluntary winding up, the company is required to pass a special resolution and appoint a
liquidator. The liquidator will then, subject to the provisions of the Companies Act, proceed to wind-up
the company and realize all of its assets, pay its liabilities and distribute any surplus share capital.
Who can place the company into insolvency proceedings?

In addition to the voluntary winding-up procedure set out above, certain persons may apply to the
tribunal to compulsorily wind-up a company. An application to the Court for winding up of a company
can be made:
i. by the company; or
ii. by any creditor or creditors, including any contingent or prospective creditor or creditors; or
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iii. by any contributory or contributories3; or
iv. by all or any of the parties specified in clauses (i), (ii) and (iii), whether together or separately; or
v. by the Registrar of Companies.
[3.The term “contributory” means every person liable to contribute to the assets of a company in
the event of its being wound up, and includes the holder of any shares which are fully paid up; and
for the purposes of all proceedings for determining, and all proceedings prior to the final
determination of, the persons who are to be deemed contributories, includes any person alleged to
be a contributory (Section 428 of the Companies Act.)]
What is the extent of court involvement?

As set out above, the tribunal may, upon a winding-up petition being presented before it, order a
company to be compulsorily wound-up. In addition, the tribunal has wide powers to “make any interim
order” (section 443(c)). The tribunal will also oversee the exercise of the liquidator’s powers (Section
458, 460 and 462).
Even in voluntary winding-up proceedings, the tribunal has the power to appoint a liquidator where no
liquidator is acting, or to remove a liquidator for cause (Section 515) and to settle any questions
(Section 518).
The Companies Act does not place any restriction on the powers of the High Court in relation to
winding up proceedings. In fact, the courts have wide powers to commence winding up proceedings e.g.
if the court is of the view that it is “just and equitable” to commence the same.
How long will the insolvency process take?

Depending on the size of the company, the liabilities and the number of creditors, it could take a
minimum of six (6) months, with no maximum time limit to wind up a company.
What other steps, such as notices, are required?

In the case of a voluntary winding up, the company shall within fourteen days of passing a resolution for
voluntary winding up, provide notice of the same in the Official Gazette and in a newspaper being
circulated in the same district as the registered office of the company. The company is also required to
make statutory form filings in respect of the appointment of the liquidator. The liquidator is also
required to make filings in respect of the winding-up process, including yearly reports.
Is there anything resembling a debtor in possession process?

No.
Are there any political factors which may come into play?

No.

3. Creditor issues
How are unsecured creditors affected?
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The right of an unsecured creditor to make a claim on the property would depend on the provisions of
various legislations such as the Companies Act, the Transfer of Property Act, 1882 and the Limitation
Act, 1963.
If the debtor is insolvent, an unsecured or secured creditor will be required to obtain a judgment and
decree in its favour for the purposes of enforcing its claim on the property. An order for the attachment
of property will be executed in accordance with the provisions of the Order XXI of the Code of Civil
Procedure 1908 which inter alia contains provisions relating to notice of garnishment, etc.
In the event that a debtor company is already in winding-up, a creditor (secured or unsecured) will have
to prove its debt against the liquidator.
How might a secured creditor enforce its security?

If the debtor company is solvent, the procedure for enforcement by a secured or unsecured creditor will
require the decree of a competent court against the debtor company. Secured creditors have the
additional right of receiving preferential payment in the event of winding up of a company (subject to
satisfaction of workmen’s dues).
Will set-off apply and if so do any issues arise from this?

The tribunal may, pursuant to Section 469 at any time after making a winding up order, make an order on
any contributory, in the manner directed by the order, any money due to the company, from such
contributory or from the estate of the person whom such contributory represents, exclusive of any money
payable by such contributory or the estate by virtue of any call in pursuance of the Companies Act, and
may allow such person to set-off any money (including dividend or profit) due to such contributory as a
member of the company.
Is creditor recourse available in respect of any company affiliates?

No.
Will a creditor committee be established and if so what is its role?

As set out above, in the case of a creditor’s voluntary winding up the creditors may appoint the
liquidator and also appoint committees of inspection.

4. Continuing the business
Who controls the company in a given procedure?

In the event of winding up of a company, a Liquidator shall conduct the proceedings in winding up of
company and perform such duties in reference thereto as the tribunal may impose.
How is the company financed?

Once a liquidator is appointed in respect of the company, the company’s business is carried on only to
the extent that it is beneficial to the winding-up of the company. The Liquidator does, however, have the
right to raise any money required by creating a security over the company’s assets.
Is it possible to arrange DIP funding (or similar)?
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Not applicable under Indian law.
How will proceedings affect employees and what rights do they benefit from?

The Companies Act protects the rights of the workmen of a company by providing preferential payment
of workmen’s dues over all other dues payable by the company.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

Please see our responses in respect of ‘fraudulent preference’ and ‘avoidance of certain transactions’ set
out above.

5. Claims issues and procedures
What is the method for the filing of claims?

In winding up proceedings instituted by a creditor, the creditor will petition the court to commence
winding up proceedings with respect to a company, where such company has been given notice of the
debt due to the creditor, and the debt has remained unpaid for three (3) weeks from the date of the
notice. Please also see our earlier responses in respect of compulsory and voluntary winding-up
procedures.
What is the timing for the filing of claims?

The official liquidator is required to provide fourteen (14) days’ notice to fixed creditors of the
company to prove their debts or claims and to establish any title they may have to against the assets of
the company.
How will claims rank?

The priority of charges in winding up proceedings is as follows:
1. Dues owed to employees;
2. Dues owed to secured creditors;
3. Dues owed to the government; and
4. Dues owed to unsecured creditors.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

Indian law requires various notices, filings and returns to be filed and issued at specific times during
winding-up proceedings. A creditor should obtain specific advice in respect of what filings are required
to be made by it.

6. Conclusion of insolvency procedure
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Do cram-down procedures exist?

No cram down procedures exist in Indian law.
How is the procedure formally concluded?

Cases pertaining to liquidation or winding up are concluded by an order of the High Court of the state in
which the registered office of the company is situated. Cases pertaining to restructuring of a company
are concluded by the Board for Industrial and Financial Reconstruction (“BIFR”), which approves the
scheme of reconstruction.
What is the outlook for creditor classes?

A secured creditor may enforce its security outside the winding up proceedings under the Securitisation
and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

In India, restructuring can only be carried out through formal proceedings. i.e. court proceedings. The
provisions of the Companies Act provide for amalgamation and/or restructuring envisage intervention of
the courts. Restructuring of sick companies is carried out by the BIFR.
Are there accelerated processes available?

No provisions for acceleration of the winding up process exist in India.

8. International Interaction
What international framework of rules apply to the company?

India is not a party to any international treaty on bankruptcy or insolvency.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Under Section 44A of the Code of Civil Procedure, 1908 (“CPC”), a decree of the superior courts of
certain reciprocating territories is executable as a decree passed by a domestic court in India. The CPC
contains a list of reciprocating territories which includes the United Kingdom, Singapore, Hong Kong,
among others.
Where a country is not a reciprocating territory, a judgment obtained from such a country would require
to be enforced in India. A party seeking enforcement of a foreign decree or judgment must institute a
fresh suit in India on the basis of such decree or judgment.
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

A security interest created by a security agreement such as a pledge, mortgage, Hak Tanggungan,
fiduciary security or collateral right to warehouse receipt and is in theory immediately enforceable
without judicial enforcement proceedings if the borrower fails to pay when due any amount outstanding
under a credit agreement or following a declaration of default. No prior demand for payment is legally
required although this is a common contractual condition. In theory, a grantee of security may exercise
all the powers and rights of a security conferred by statute or otherwise and may sell or otherwise
dispose of all the title to an interest in the secured objects through a public auction or a private sale or
by court order, as the grantee of security may, in its sole and absolute discretion, think fit. Such principle
is also recognized in Article 55 of Law Number 37 year 2004 regarding Bankruptcy and Suspension of
Debt Repayment (October 18, 2004) (“Bankruptcy Law”). In the event of bankruptcy, a secured creditor
may exercise its security rights as if there is no bankruptcy after 90 days from the date of bankruptcy
declaration.
In practice, however, auction houses often request a court order to implement the auction process,
despite the fact that the law and the security agreement do not require such a court order. This is also
done because the buyers of collateral would prefer to have an execution order issued by a court, on the
assumption that such an order would reduce the success of a later attempt by the debtor to recover its
property from the buyer. In general, enforcement of security in Indonesia is time consuming, difficult and
costly, especially if it involves judicial enforcement.
Can transactions entered into by the company be vulnerable to attack?

Article 41 of the Bankruptcy Law provides that any actions conducted by the company prior to the
bankruptcy can be annulled by the Commercial Court if the action damaged the interest of creditors.
Article 42 provides that transactions entered into within one year prior to the bankruptcy decision can
be unwound if they are proven to be entered into with knowledge that they will damage the interests of
other creditors. In respect of transactions between the company and certain affiliated parties, such
knowledge will be presumed.
What director liabilities might arise from the company trading while in distress?

Law Number 40 year 2007 regarding Limited Liability Companies (August 17, 2007) (“Company Law”)
regulates Director liability. Article 97 paragraph 2 of the Company Law provides that a Director must
manage the company in good faith and with full responsibility. Article 97 paragraph 3 further provides
that members of the Board of Directors are personally responsible and also on a joint and several basis
for company losses if such director negligently carries out his or her duties. Pursuant to Article 104 of
the Company Law such liability extends to bankruptcy.
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2. Taking action
What formal procedures are available for the company?

The company or its creditor(s) can file a bankruptcy or PKPU proceeding.
What informal procedures are available for the company?

The company can enter into private negotiations with its creditors.
Which procedures are creditor-friendly/debtor-friendly?

A PKPU is both creditor-friendly and debtor-friendly. For a creditor, a PKPU does not expose it to the
risk of having to pay the receiver’s fee in a bankruptcy, which is typically more expensive than an
administrator’s fee in a PKPU.
For a debtor, a PKPU is friendly because the company can influence the composition plan which can be
beneficial to the debtor company.
What are the triggers for insolvency?

Article 2 of the Bankruptcy Law provides that a company can be declared legally bankrupt if it has two
or more Creditors and has failed to pay at least one debt which is due and payable.
What is the process for filing?

The company/debtor or its creditor can file a bankruptcy proceeding to the Commercial Court (Article 6
of the Bankruptcy Law). The petition for bankruptcy must be submitted by an advocate unless such
petition is submitted by the Prosecutor’s Office, Bank Indonesia, Financial Services Authority, or the
Minister of Finance (Article 7). The process for filing a PKPU proceeding is similar with the process
for filing a bankruptcy proceeding.
Who can place the company into insolvency proceedings?

The company or its creditor(s) can place the company into insolvency proceedings.
What is the extent of court involvement?

In a bankruptcy proceeding, the court has the power to bankrupt a company, to determine any challenged
amount of debt, and to determine the supervisory judge and the receiver in the event the company is
declared bankrupt.
In a PKPU proceeding, the court has the power to decide on a temporary and permanent PKPU, to
determine any creditor’s challenge of an acknowledged amount of debt, to appoint the supervisory judge
and the administrators, and to ratify or to reject the composition plan.
How long will the insolvency process take?

The Court will decide whether a company is bankrupt or not within 60 days after the bankruptcy petition
is registered. If the company is declared bankrupt the bankruptcy terminates when all payments have
been made to all creditors.
128

A PKPU proceeding will take between 45 days to 270 days maximum.
What other steps, such as notices, are required?

In a bankruptcy proceeding:
a. After the court decides that the company is bankrupt, according to Article 15 paragraph 4, the receiver
will announce in the State Gazette and two newspapers the following matters: (i) name, address, and
work of the debtor, (ii) name of the supervisory judge, (iii) name, address and the work of the receiver,
(iv) name, address, and the work of the member of the temporary creditors committee, if it has been
appointed, and (v) domicile and time of the first creditors meeting.
b. Pursuant to Article 90 paragraph 4, the receiver shall summon all creditors having voting rights
through advertisement in at least two daily newspapers.
c. Pursuant to Article 114, the receiver must announce in two daily newspapers the following matters:
(i) the due date for submission of claims, (ii) the due date for tax verification to determine the amount of
tax obligations in accordance with the taxation laws and regulations, and (iii) the day, date, time, and
place for creditors meeting for the verification of receivables.
d. In the event there is a ratification of a composition, the receiver or administrator shall announce such
composition in the State Gazette and at least two daily newspapers.
e. The receiver must announce in two daily newspapers invitation to creditors after the decision of
composition plan rejection obtains a permanent legal force.
f. The Receiver must announce in two daily newspapers the day, hour and venue for the creditors
meeting regarding settlement of the bankruptcy assets.
g. Pursuant to Article 202 paragraph 2, the Receiver must announce in two daily newspapers the end of
a bankruptcy.
In a PKPU proceeding, the administrator will announce in the State Gazette and two newspapers the
temporary PKPU decision, invitation to hearing for extension to a permanent PKPU (date, time, venue of
the hearing), the appointed supervisory judge and administrators, the summary of the composition plan,
the end of the PKPU and if any, the ratification or rejection of a composition plan.
What rights does the company as debtor benefit from?

The benefit of a bankruptcy proceeding for a debtor is that it will not be liable to pay any debt after it is
declared bankrupt except in accordance with the Bankruptcy Law procedures for settlement of the
bankrupt’s assets.
The obligations of a company to pay its debts are suspended during a PKPU until a composition plan is
accepted or rejected.
Is there anything resembling a debtor in possession process?

Please see our responses below.
Are there any local law red-flags particularly relevant to a situation?

No.
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Are there any political factors which may come into play?

Yes, political factors can come into play if state owned companies or politically connected business
people are involved in the proceedings.

3. Creditor issues
How are unsecured creditors affected?

The Bankruptcy Law prioritizes payment to secured creditors and preferred creditors which exposes
unsecured creditors.
Article 138 provides that unsecured creditors may not receive any payment if secured creditors can
prove that the company’s assets are insufficient to repay secured debts.
How might a secured creditor enforce its security?

Article 55 of the Bankruptcy Law provides that a secured creditor is privileged to exercise its security
rights after 90 days from the court’s declaration of bankruptcy.
In a PKPU a secured creditor may not enforce its security during the PKPU proceeding.
Will set-off apply and if so do any issues arise from this?

Yes, set-off may apply in certain circumstances.
Are there prevailing inter-company debt issues?

Affiliated companies are treated equally with other creditors.
Is creditor recourse available in respect of any company affiliates?

Please see response above regarding the possibility to unwind transactions between the company and its
affiliates within one year of the date of the bankruptcy.
Will a creditor committee be established and if so what is its role?

Yes. In a bankruptcy a creditor committee may be established on court order. It is tasked to advise the
receiver but any such advice does not bind the receiver.
The creditor committee is also permitted to check all records, documents, and letters pertaining to the
bankruptcy.
In a PKPU, the court must establish a creditor committee if there are substantial debts involved or if
requested to do so by creditors representing at least ½ of all acknowledged debts. The administrator of
a PKPU shall request and consider recommendations from the creditors committee.

4. Continuing the business
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Who controls the company in a given procedure?

A Receiver may continue the business of the bankrupt company on approval from the temporary creditor
committee or the supervisory judge.
A debtor may also be allowed to continue the business activities of the company which is known as a
Debtor in Possession (DIP) (See Section 4 point 3 below).
How is the company financed?

Typically by obtaining further debt or equity investment by a third party.
Is it possible to arrange DIP funding (or similar)?

Under the Bankruptcy Law, a company can continue to operate its business with the approval of at least
½ of the unsecured creditors.
How will proceedings affect employees and what rights do they benefit from?

Employees are protected under Article 39 and Article 252 of the Bankruptcy Law. They may resign or
be terminated but are entitled to all amounts due to them prior to such event and also severance and
service pay under the Manpower Law.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

Pursuant to Articles 36 to 38 of the Bankruptcy Law, ongoing commercial arrangements at the time of
declaration of bankruptcy may be clarified by the counterparty in each agreement to the receiver or
supervisory judge who shall decide on the continuing effectiveness or termination of the agreement. If
the agreement is terminated, the counterparty may claim compensation and will be treated as a
concurrent (unsecured) creditor.
If the agreement regards the transfer of traded goods, the agreement becomes ineffective at the
declaration of bankruptcy and the counterparty may act as unsecured creditor to obtain compensation.

5. Claims issues and procedures
What is the method for the filing of claims?

The administrator in a PKPU proceeding or the receiver in a bankruptcy case will announce in a
national newspaper the deadline for creditors to register or file their claims.
What is the timing for the filing of claims?

The timing is determined by the supervisory judge and receiver in a bankruptcy case and an
administrator in a PKPU case.
How will claims rank?

The claims will rank as follow:
1. Secured Creditors;
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2. Preferred Creditors; and
3. Unsecured Creditors.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

No

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

We understand that cram down shall mean involuntarily imposition by a court of composition plan where
court is allowed to reduce the principal amount or change the interest rate or other terms in the loan
agreement. This is not possible in Indonesia unless approved by the requisite creditor votes.
How is the procedure formally concluded?

Please see above.
What is the outlook for creditor classes?

Please see above.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

Yes, through private negotiations.
Are there accelerated processes available?

No

8. International Interaction
What international framework of rules apply to the company?

Indonesian courts do not recognize for enforcement foreign court judgments. However, the decision on
the Indonesian court can be recognized in other jurisdiction. For example, in the P.T. Arpeni Pratama
Ocean Line bankruptcy case, the US Bankruptcy Court entered an order recognizing the insolvency
proceeding in Indonesia and extending comity to the plan to restructure debts of more than USD 489
million. This is the first time a US Bankruptcy Court has recognized a proceeding under Indonesia’s
insolvency law.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?
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Indonesia does not recognize foreign court judgments. A foreign arbitration award is typically
enforceable in Indonesia provided that the country in which it is rendered is a party to an enforcement
treaty with Indonesia and the subject matter of the award is commercial in nature.
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Debenture
A debenture is a document which contains a covenant by a company to pay all sums due or to become
due by the company to the lending institution and which contains a charge (fixed and/or floating in
favour of the lending institution).
Mortgage
A legal mortgage is a ‘conditional transfer’ of a property to a lending institution that may become
absolute if the mortgagor falls into arrears and is unable to make the repayments which it covenants to
make.
The main elements of a mortgage include the covenant to pay, the clause relating to the property and
assets of the borrower to be secured, the negative pledge restricting the borrower from creating any
other charge over those assets ranking equal to the current charge, a statement that the security is
continuing until full repayment and a description of the events that give rise to default and which justify
the appointment of a Receiver in order to enforce the security.
Charge
A charge is the form of security for the repayment of a debt or performance of an obligation consisting of
the right of the lending institution to receive payment out of some specific fund or out of the proceeds of
the realisation of specific property.
A fixed charge is security over a particular asset. Conversely, a floating charge constitutes a charge over
all assets of the borrower company as acquired from time to time. The company remains free to deal
with its assets in the ordinary course of business. The charge only becomes a fixed charge upon
crystallisation. Crystallisation occurs on the appointment of a receiver or liquidator and the floating
charge fixes on all assets in the ownership of the company at that time. A fixed charge gives the best
position to a lending institution as regards any consequences of enforcement. The main disadvantage
with a floating charge is that preferential creditors such as the revenue commissioners rank in priority to
the floating charge, but after the fixed charge.
Unless the lending institution lodges a notice of the fixed or floating charge created by a company within
21 days of its creation with the Companies Registration Office (“CRO”), the charge will be void against
the liquidator or any creditor of the company.
Lien
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A lien is the right to hold the property of another as security for the performance of an obligation. A
particular lien exists only as security for the particular debt incurred.
Pledge
A pledge arises where documents of title for a property are delivered by the pledgor to the pledgee to be
held as security for the payment of a debt or for the discharge of some other obligation. The subject
matter of the pledge will be restored to the pledgor as soon as the debt is discharged. Where a definite
time for payment has been fixed, the pledgee has an implied power of sale upon default.
Guarantees / Life Assurance Policies
In addition to the borrower entering into security a lender may also insist upon a guarantee by a third
party to be answerable for the default of the borrower.
A lender may also request that a life assurance policy be put in place for key personnel to the value of
the loan being taken out.
Can transactions entered into by the company be vulnerable to attack?

Fraudulent preference under Section 286 of the Companies Act, 1963
(the “1963 Act”)
Section 286 of the 1963 Act allows the court to void any transactions involving company property being
transferred to creditors made within the 6 months prior to the insolvent winding up. The section applies
where it is shown that the payment/transaction was made with the intention to prefer that creditor to the
detriment of other creditors. This 6 month period is extended to 2 years where the payment/disposal was
made in favour of a connected person. A connected person includes a director or a shadow director.
Fraudulent disposition of property under Section 139 of the Companies Act, 1990 (the “1990 Act”)
This section enables a liquidator or creditor on a winding up to seek the return of property where the
disposal of the property had perpetrated a fraud on the company, its creditors or its members. There is
no need to prove any intent to defraud. It is the effect of the disposal that is relevant. Instead of ordering
the return of the property, the court can also order that the person who appears to have benefited from
the disposal, pay a sum in respect of the property back to the company.
Invalidation of a Floating Charge under Section 288 of the 1963 Act
Section 288(1) of the 1963 Act provides that a floating charge on the undertaking or property of the
company created 12 months before the commencement of the winding up shall, unless it is proved that
the company was solvent immediately after the charge was created, be invalid. The 12 month period is
extended to 2 years in the case where the charge is created in favour of a connected person.
What director liabilities might arise from the company trading while in distress?
When a company encounters financial difficulty, the directors are under significant legal obligations
including personal liability of the company’s debts, if the company continues to trade while insolvent.
Generally speaking a company is insolvent when its liabilities are greater than its assets or when it can
no longer pay its debts as they fall due.
Liquidator’s obligation to submit a Section 56 Report
135

Section 56 of the Company Law Enforcement Act, 2001 requires a liquidator of an insolvent company to
submit a report to the Office of the Director of Corporate Enforcement (ODCE) on the affairs of the
company within 6 months of his appointment. This report sets out, among other things, the liquidator’s
view as to whether the directors acted honestly and responsibly.
The liquidator will be obliged to bring a restriction application under Section 150 of the 1990 Act
against the directors unless relieved of the obligation of doing so by the ODCE.
Restriction Applications under Section 150 of the 1990 Act
Section 150 of the 1990 Act obliges the court to restrict a director of a company that goes in to insolvent
liquidation unless that director proves that he acted honestly and responsibly in relation to the conduct of
the affairs of the company and that there is no other reason why it would be just and equitable to restrict
him. Restricted individuals cannot act as a director or secretary of another company for a period of 5
years unless that company has a paid up share capital of €63,487, in the case of private companies, or
€317,435 in the case of public companies.
It is an offence for a restricted director to subsequently act as a director of a company which does not
meet these minimum capital requirements. Such a director may be made personally liable for the debts
of such a company if it goes into insolvent liquidation.
A company which meets these capital requirements and seeks to appoint a restricted person to its board,
will itself be subject to the following restrictions:
(i). the company cannot avail of the whitewash procedure for the provision of financial assistance for
the purchase of its own shares;
(ii). the company cannot avail of the exemptions under the Companies Acts 1963-2012 (the “Companies
Act”) to the prohibition on a company making loans, quasi-loans and entering into credit transactions in
favour of directors and persons connected with the directors; and
(iii). the restrictions that preclude public limited companies from allotting shares for noncash
consideration unless certain conditions are satisfied will apply to a private limited company which
appoints a restricted director to its board.
In determining whether to make a restriction order, the court considers any incompetence or lack of
probity on the part of the director and examines the director’s responsibility for the insolvency of the
company. In addition, the court reviews the extent to which the director has complied with his
obligations under the Companies Acts. It is a defence for a director to show that he acted honestly and
responsibly in relation to the affairs of the company. Mere commercial misjudgment will not usually be
sufficient to merit the restriction order.
Disqualification of Directors under Section 160 of the 1990 Act
A disqualification order results in a director being disqualified from being appointed or acting, inter
alia, as a director or officer of a company or being in any way, either directly or indirectly, concerned in
the promotion, formation or management of any company. A disqualification order is usually for a period
of 5 years, however the court does have a discretion to lengthen or shorten this time period.
The grounds for disqualification orders fall into 2 categories – (a) automatic disqualification and (b)
disqualification on application to the court.
Automatic disqualification occurs where a person is convicted of an indictable criminal offence on
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indictment (i.e. by jury trial) in relation to a company; or where a person is convicted on indictment of
an indictable offence in relation to fraud or dishonesty.
The grounds for disqualification on application to the court include:
(i). fraud in relation to the company, its members or its creditors;
(ii). former convictions for reckless or fraudulent trading in relation to the company (see further below);
(iii). the court deems the individual to be “unfit to be concerned in the management of a company”;
(iv). the individual has been “persistently in default in relation to relevant requirements”. This relates to
an individual being convicted of offences or defaults under the Companies Acts. Where an individual
has been convicted of an offence or a default order has been made against him 3 or more times within 5
years, he is deemed to have been in default. An example of this could be a failure to file annual returns;
and
(v). an individual was a director of a company that was involuntarily struck off the Register of
Companies for failing to file annual returns. The courts have disqualified individuals under this heading
where the company had substantial liabilities at the time of strike off. This is to penalise directors that
simply abandon insolvent companies as an alternative to liquidation.
An application for a disqualification order can be made by a number of parties including, inter alia, the
ODCE, the Director of Public Prosecutions, a liquidator, examiner, creditor, officer of member of the
company. Disqualification orders have been rare to date in Ireland. However, the ODCE is becoming
more active in bringing applications under Section 160.
Sections 202 - 205 of the 1990 Act
These sections deal with the books and records to be maintained by a company. Breach thereof can
result in personal liability for the officers of the company where it is insolvent and the court forms the
view that the lack of proper books impedes the orderly conduct of the liquidation.
Personal Liability for Company Debts
The effect of Section 251 of the 1990 Act is that the powers ordinarily vested in a liquidator to examine
company officers, recover company assets and swell the resources available to creditors of the
company, can be exercised by, for example, a creditor or the ODCE. The significance of this for
directors is that the legal provisions exist to allow a creditor to make directors personally liable for
company debts in certain circumstances. It would be a more difficult prospect for directors to defend
such proceedings for imposition of personal liability initiated by a creditor, ODCE or the liquidator if
they neglected their obligations to seek an orderly wind up of the company.
Reckless trading under Section 297A(1)(a) of the 1963 Act
Directors may be made personally liable for all or part of the debts of an insolvent company if they have
been knowingly a party to the carrying on business in a reckless manner. A director is deemed to be
acting in a reckless manner where he ought to have known that his actions or those of the company
would cause loss to the creditors of the company or where he allows the company to incur further debt
when he knows it is unlikely the company will be able to pay its debts as they fall due.
The section allows personal liability to be imposed on directors for the debts (all or part) of the
company. A liquidator will often consider bringing such an application under this section to swell the
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assets of an insolvent company for the benefit of creditors; the liquidator may work in tandem with a
group of creditors who indemnify his costs.
The courts apply a subjective test in dealing with applications under this section and will have regard to
the position and experience of the director. It is a defence for a director to show that he acted honestly
and responsibly.
Fraudulent trading under Section 297A(1)(b) of the 1963 Act
Directors may be made personally liable for the liabilities of an insolvent company where a director is
knowingly a party to the carrying on of a business with an intent to defraud creditors. The courts have set
a high standard of proof under this section and successful prosecutions are relatively rare. A liquidator
will need to show that the directors were guilty of either real moral blame or an active intent to defraud.
Misfeasance under Section 298 of the 1963 Act
This section relates to breaches of fiduciary duty of directors to the company and creditors. Where a
director has been guilty of misfeasance or breach of duty or has retained or misapplied company
property, the court may require a director to return the property with interest or contribute to the assets
of the company.

2. Taking action
What formal procedures are available for the company?

The main procedures are:
Statutory Scheme of Arrangement
The company may apply under section 201 of the 1963 Act as amended and invite the court to order the
convening and holding of meetings of creditors or members, and where a majority representing 75% in
value at those meetings approve a scheme, to subsequently order that the scheme be binding. The
compromise or arrangement with creditors is usually proposed when the company is in financial
difficulties. Such a scheme as approved by the court will be binding on dissenting, absent or untraceable
members or creditors.
In order to avail of the provisions of section 201 - 203 of the 1963 Act, applicants must meet certain
requirements;
(i). the applicant must have locus standi;
(ii). the Company must support the application;
(iii). schemes must not be contrary to law or ultra vires;
(iv). where capital is reduced the normal rules of capital maintenance apply; and
(v). where relevant, there must be compliance with the rules of the Irish Takeover Panel.
Although sections 201 – 203 are silent on the point, it has been decided that the court cannot approve an
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arrangement that does not have the approval of the company concerned.
In order for a scheme of arrangement or compromise to be binding, it must first receive the sanction of
the court. Section 201 (3) of the 1963 Act provides: “If a majority in number representing three-fourths
in value of the creditors or class of creditors or members or class of members, as the case may be,
present and voting either in person or by proxy at the meeting, vote in favour of a resolution agreeing to
any compromise or arrangement, the compromise or arrangement shall, if sanctioned by the court, be
binding on all the creditors or the class of creditors, or on the members or class of members, as the case
may be, and also on the company or, in the case of a company in the course of being wound up, on the
liquidator and contributories of the company.”
Section 203 of the 1963 Act as amended provides that the court may either by order sanction in the
compromise or arrangement or subsequent order, make provision for all or any of the following matters:
(i). the transfer to the transferee company of the whole or any part of the undertaking and of the property
or liabilities of any transferor company;
(ii). the allotting or appropriation by the transferee company of any debentures, policies or other like
interests in that company which under the compromise or arrangement are to be allotted or appropriated
by that company to or for any person;
(iii). the continuation by or against the transferee company of any legal proceedings pending by or
against any transferor company;
(iv). the dissolution, without winding up, of any transferor company;
(v). the provision to be made for any persons who, within such time and in such manner as the court
directs, dissent from the compromise or arrangement;
(vi). such incidental, consequential and supplemental matters as are necessary to secure that the
reconstruction or amalgamation shall be fully and effectively carried out.
Under section 201 (1) the court may on the terms as seem just stay all proceedings or restrain further
proceedings against the company for such term as the court thinks fit.
Examinership
When the section 201 remedy has been considered and/or attempted and failed there still remains the
option of examinership.
An examinership is the procedure whereby an insolvent company may seek protection from the Courts
against its creditors to assist its survival (maximum of 100 days).
On the Examiner's appointment (with effect from the date of the petition being presented):
(i). no proceedings for winding up the company can be started, and no receiver can be appointed over
any part of the company's property or undertakings;
(ii). no attachment, distress or other execution proceedings can be put in force against the property, and
no security over the company's property and assets can be enforced (although rights of set-off in relation
to bank accounts can be exercised). However, this is subject to the Financial Collateral Arrangements
Directive, which states that examinership cannot prevent certain specified collateral arrangements being
enforced;
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(iii). no steps can be taken to enforce security granted by third parties for the company's obligations,
except where the third party chargor has agreed to take an assignment of a secured creditor's rights to
vote in the scheme of arrangement; and
(iv). no Order pursuant to Section 205 (minority oppression) can be made by the Court.
The concept was first introduced in the Companies (Amendment) Act 1990 following the collapse of the
Goodman group of companies and has subsequently been modified by the Companies (Amendment) (No
2) Act 1999 (together the “Act”).
Before the court has the jurisdiction to exercise its discretion to appoint an Examiner it must first appear
to the court that;
Section 2:
(i). the company is unable to pay its debts or is likely to be unable to pay its debts,
(ii). no resolution to wind up the company has been passed,
(iii). no order for the winding up of the company has been made, and
Section 3(6):
No receiver stands appointed to the company for a continuous period of 3 days or more.
Section 2(3) of the Act provides that a company shall be unable to pay its debts for the purposes of the
Act if;
(i). it is unable to pay its debts as they fall due (going concern basis);
(ii). the value of its assets is less than the value of its liabilities, taking into account its contingent and
prospective liabilities (balance sheet basis);
(iii). a demand pursuant to section 214 of the 1963 Act remains unsatisfied 21 days after service, or
(iv). if execution or other process issued on a judgment is returned unsatisfied.
Section 2(4) provides that the court may infer an inability/ likelihood of inability to pay its debts where
the company has sought significant extensions of time to pay its debts from its creditors.
In considering a petition for appointment of an Examiner the court must first form the view:
(i). the company is, or is likely to be, unable to pay its debts;
(ii). there is no resolution for the winding-up of the company; and
(iii). no order has been made for the winding-up of the company.
Following that initial consideration, the court will only make an order appointing the Examiner:
“...where it is satisfied that there is a reasonable prospect of the survival of the company and the whole
or any part of its undertaking as a going concern”.
The petition must nominate a person to be appointed Examiner.
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The petition for appointment of an Examiner must be accompanied by:
(i). a consent signed by the person nominated to be Examiner;
(ii). a copy of a compromise or scheme of arrangement in relation to the company’s affairs (if already
prepared); and
(iii). report in relation to the company by an independent accountant who can be either the company's
auditor or a person who is qualified to be appointed as an auditor of the company.
Order 75A Rule 4(4) of the Rules of the Superior Court (“RSC”) provides that a petitioner shall on the
same day as the presentation of the petition make an application to the court for directions. Rule 5(1) of
the RSC provides that the court may make such Order or Orders as it thinks fit and may give such
directions as it things fit. In particular the Rule indicates that the court may give directions as to the
parties on whom the petition should be served, the mode of service, the time for such service, the date
for the hearing of the petition (if different to that appointed by the Registrar) and whether the said
petition should be advertised and directions as to the mode of such advertising.
Order 75A Rule 5(2) of the RSC provides that the court may appoint any proposed Examiner as interim
Examiner with the same powers and duties in relation to the company until such time as the hearing of
the hearing of the petition or such other adjourned date. In most cases the Petitioner will apply for the
appointment of an interim Examiner. Generally, the reason for this is that the time period within which
the Examiner must complete his task (70 days – can be extended to 100 days) is relatively short and runs
from the date of the petition.
Receivership
Receivership is a method for charge holders to recover monies from companies where a loan under a
debenture is in arrears or some other event has happened by which, under the terms of the debenture, the
security becomes enforceable, for example the company has gone into liquidation or the security is in
jeopardy.
The Receiver will sell the company’s assets so the lender can recover the money owed to them. The
process is usually used by lending institutions to secure large loans.
Appointing a Receiver has major advantages for lenders as it gives them the opportunity to take control
of the charged assets immediately. This eliminates any further exposure or risk should the borrower
continue to default on the loan.
A Receiver may be any person who is neither a body corporate nor an undischarged bankrupt. He will
usually but not always be an accountant. He may be appointed by the court or out of court to act as
Receiver of the property of a company. The duties of a Receiver are normally set out in the instrument
under the terms of which he is appointed.
Technically speaking it is a method of enforcement but is often regarded as a form of insolvency
procedure. Of note however receiverships are not included in Council Regulation (EU) No 1346/2000
on Insolvency Proceedings.
Liquidation
When a company reaches the end of its life, or becomes insolvent, one of the options open to it is to be
formally wound up by a liquidation process. The three main liquidation options are (i) members
voluntary liquidation; (ii) creditors voluntary liquidation; and (iii) court liquidation.
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1. Members Voluntary Liquidation
This is the procedure used to deal with solvent companies. Under this type of liquidation, all creditors
are paid in full, and the surplus is returned to the shareholders.
When a company has completed its purpose, or the directors of a company decide to retire, a tax
efficient way of releasing the surplus which may have accumulated is to place the company into a
members voluntary liquidation.
The tax advantage for shareholders is that a capital gain received on their shares will only be taxed at
30%, whereas if the surplus monies were taken out as salary, then these monies may be taxed at a much
higher marginal tax rate.
2. Creditors Voluntary Liquidation
This is the most commonly used procedure for dealing with an insolvent company. A creditors voluntary
winding up will arise upon conversion of a members’ voluntary winding up or alternatively pursuant to
section 251(1)(c) of the 1963 Act which provides that the members can, in general meeting, resolve that
the company cannot, by reason of its liabilities continue its business and that it be wound up voluntarily.
The essential features of a creditors’ voluntary winding up are the absence of a declaration of solvency
and further that the winding up is instigated by the members themselves.
3. Court Liquidation
Occurs when a petitioner petitions the High Court to appoint a liquidator. It is generally used by
creditors of a company seeking payment of monies due to them. A court liquidation may be referred to as
an "official liquidation" or a "compulsory liquidation".
Section 213 of the 1963 Act provides, inter alia, that a company may be wound up by the court if:
(i). the company has by special resolution resolved that the company be wound up by the court;
(ii). the company does not commence its business within a year from its incorporation or suspends its
business for a whole year;
(iii). the number of members is reduced, in the case of a private company, below two, or, in the case of
any other company, below seven;
(iv). the company is unable to pay its debts;
(v). the court is of opinion that it is just and equitable that the company should be wound up; or
(vi). the court is satisfied that the company's affairs are being conducted, or the powers of the directors
are being exercised, in a manner oppressive to any member or in disregard of his interests as a member
and that, despite the existence of an alternative remedy, winding up would be justified in the general
circumstances of the case so, however, that the court may dismiss a petition to wind up under this
paragraph if it is of opinion that proceedings under section 205 of the 1963 Act would, in all the
circumstances, be more appropriate.
Who can place the company into insolvency proceedings?

Scheme of Arrangement
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One of the following may apply to the High Court to propose a scheme of arrangement:
(i). the company;
(ii). any creditor of the company;
(iii). any member of the company; and
(iv). in the case of a company being wound up, the liquidator.
Following such application, the High Court will order meetings of the creditors and embers to vote in
respect of the scheme of arrangement.
Examinership
(i). the company itself – on foot of a resolution of the members of the company. The directors should not
present a petition in the company’s name unless they have been authorised to do so by an ordinary
resolution of the members. However, the court has allowed petitions brought in a company’s name on
foot of a resolution of the directors. However, given that the directors are also given locus standi to
present a petition the safer course of action is to only present a petition in a company’s name on foot of
the members’ resolution;
(ii). the directors of the company – unanimity is not required, but a majority of the board must resolve to
present a petition. A petition presented on foot of a directors' resolution should be brought in the name of
the directors or in the name of one of them if s/he is so authorised by the board resolution;
(iii). a creditor, or contingent or prospective creditor, including an employee, of the company. Section
3(5) of the Companies (Amendment) Act 1990 (as amended) provides that the court shall not hear a
petition presented by a contingent or prospective creditor until security for costs, as the court considers
reasonable, has been given; and
(iv). members of the company holding not less than 1/10 of the paid up share capital of the company that
carries the right to vote at a general meeting of the company.
Receivership
(i). a debenture holder on foot of a debenture document;
(ii). the High Court under specific statutory powers such as that contained in the Land and Conveyancing
Law Reform Act, 2009;
(iii). the High Court under its equitable jurisdiction under the Supreme Court of Judicature Act (Ireland)
1877; and
(iv). the National Asset Management Agency (NAMA) under the National Asset Management Agency
Act, 2009
Members Voluntary Liquidation
The members
For members to voluntarily wind up their company, a majority of the directors must make a statutory
declaration that, having made a full enquiry into the affairs of the company, they are of the opinion that
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the company will be able to pay its debts in full within a period not exceeding 12 months from the
commencement of the winding up. Within 28 days of the making of the declaration of solvency, the
members must pass a special resolution to wind up and appoint a liquidator.
Creditors Voluntary Liquidations
The members
The company directors usually initiate proceedings for liquidation of their company in their company is
insolvent.
In a creditors' winding up the company is obliged to summon a meeting of the creditors. The creditors
must receive at least ten days notice and their meeting must be held on the same day or the day after the
meeting of the members at which the resolution for voluntary winding up is to be proposed.
Notice of the meeting must be advertised at least 10 days before the date of the meeting, in two daily
newspapers circulating in the district of the registered office of the company. The creditors have the
right to supervise the conduct of the liquidation. The creditors at their meeting may appoint a committee
of inspection for this purpose. The members and the creditors must be summoned to all meetings called
by the liquidator.
Compulsory Liquidations
The Company
The grounds upon which a company can petition for its own winding up are set out in Section 213(c)-(f)
of the 1963 Act. Although a company can petition for its own winding up, the presentation of such a
petition is relatively rare compared with creditor petitions. For the members of both solvent and
insolvent companies, it is generally construed as preferable to resolve in favour of a members or
creditors voluntary winding up because of cost and publicity issues. It is also generally considered that
the directors of the company are unable to present a petition for the winding up of a company.
Creditors
The grounds upon which a creditor can petition for the winding up of a company are those set out in
Section 213(c)-(f) of the 1963 Act. Section 215 of the 1963 Act provides that a creditor or creditors,
including contingent or prospective creditors, have locus standi to petition the court to have a company
wound up. However, for a creditor to be able to present a petition he must have a present, liquidated
debt due and owing to him. Section 215(c) of the 1963 Act provides that a court shall not hear a winding
up petition presented by a contingent or prospective creditor unless such security for costs have been
given as the court thinks reasonable and a prima facie case for winding up has been established.
Contributories and Members
Contributories and members may petition for the winding up of a company upon the grounds set out in
Section 213(a)-(g) of the 1963 Act. Although all past and present members are prima facie entitled to
present a petition, where a contributory is the holder of fully paid up shares, the court will be reluctant
to allow the application, unless it can be shown that the company is solvent and that a substantial surplus
of assets will be available to the members, as otherwise the member will have no tangible interest in the
winding up.
The Director of Corporate Enforcement
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The ODCE can petition for the winding up of a company on the grounds set out in Section 12 of the 1990
Act. The ODCE’s locus standi arises where the affairs of the company have been investigated by an
inspector and it appears from the report of such inspector that the company should be wound up in the
public interest.
The Registrar of Companies
The Registrar of Companies can petition the court to have a company wound up on the grounds set out in
Section 213(h) and (i) of the 1963 Act. It is extremely rare for the Registrar to petition to have a
company wound up because of his power to instead strike a company off the companies register.
Is there anything resembling a debtor in possession process?

No.

3. Creditor issues
How are unsecured creditors affected?

Statutory Scheme of Arrangement
On application to the High Court to put in place a scheme of arrangement, that Court may stay all
proceedings or restrain further proceedings against the company for a certain period. During such
period, the rights of unsecured creditors against the company will be restrained.
Examinership
During the period of an examinership, the company enjoys a “stay” during which creditors may not
exercise their rights against the company. In addition no proceedings of any nature can be commenced
against the company without prior leave of the High Court and subject to certain limited exceptions; any
pending proceedings may be stayed. Certain specific procedures must be followed vis-à-vis guarantors
and the enforcement of guarantees by creditors.
Receivership
The appointment of a receiver to a company does not preclude unsecured creditors from enforcing their
rights in respect of the debt owed to them.
Creditors’ Voluntary Liquidation
Proceedings and actions against a company are generally not stayed in a voluntary liquidation and
unsecured creditors remain free to exercise their rights in this regard. However, the liquidator of the
company in voluntary liquidation may apply to the High Court for an order effecting such a stay.
Compulsory (Court Liquidation)
No action or proceedings against a company which is the subject of a compulsory liquidation may be
proceeded with or commenced without the permission of the High Court.
How might a secured creditor enforce its security?
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Statutory Scheme of Arrangement
The court is empowered by statute to stay all proceedings or restrain further proceedings against the
company however this will not prevent the appointment of a receiver by a secured creditor during the
process.
Examinership
Once a petition for the appointment of an examiner had been presented, the rights of creditors to enforce
their security are severely restricted: no action may be taken to realise the whole or any part of a
creditor’s security except with the consent of the examiner (although regard should be had to the
provisions of the Financial Collateral Arrangements Directive 2002/47/EC). Furthermore, the examiner
has the right to use and dispose of a creditor’s security.
Receivership
The appointment of a receiver to a company does not prevent other secured creditors from enforcing
their security.
Liquidation
Commencement of a court or voluntary liquidation does not prevent a secured creditor from appointing a
receiver.
Will set-off apply and if so do any issues arise from this?

The position in Ireland in relation to set-off on insolvency is similar for both personal and corporate
insolvency. It is provided by section 284(1) of the 1963 Act: "In the winding up of an insolvent company
the same rules shall prevail and be observed relating to the respective rights of secured and unsecured
creditors and to debts provable and to the valuation of annuities and future and contingent liabilities as
are in force for the time being under the law of bankruptcy relating to the estates of persons adjudged
bankrupt, and all persons who in any such case would be entitled to prove for and receive dividends out
of the assets of the company may come in under the winding up and make such claims against the
company as they respectively are entitled to by virtue of this section”.
Where set off applies its effect is to disapply the normal principle of pari passu distribution of assets. A
creditor who is owed money by the company can avoid proving for that debt where he owes the
company money. Set off in a winding up is not mandatory.
In order for debts to be capable of being set off in a liquidation there must be mutuality of debits and
credits between the creditor and the company. Accordingly set off can operate only where the
obligations to be set off arise between the same parties and in the same right.
A creditor must pay any balance owing to the company after the set off to the liquidator or where the
company still owes him, he will have to prove with the company’s other creditors for the balance. The
debt owed by the company may be set off in full. This gives the creditor the advantage of making full use
of that debt to offset his liability to the company. If he does not exercise the set off he faces the prospect
of having to pay his debt to the company in full and whilst perhaps receiving only a percentage of the
debt owed by the company to him. Any debt which is capable of being proved in a winding up can be
the subject of a set off in a winding up. The relevant date for set off is the date on which a resolution is
passed, or a court order made, to have the company wound up and there must be mutual debts and
credits in existence at that date.
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By definition the set off clause is not applicable to a solvent winding up, nor is it applicable to a
company insolvent at the commencement of the winding up but which subsequently turns out to be
solvent.
There is no provision made in the provisions dealing with voluntary arrangements for set-off and the
accepted view is that the insolvency provisions do not apply to voluntary arrangements or compromises,
for they are expressed to apply only to the winding up of insolvent companies.
Similarly, insolvency set-off is not applicable to examinerships, for there are no winding up
proceedings.
In relation to receiverships, the rules of set-off on insolvency are not applicable until such times as the
company goes into liquidation. Upon a receivership, there is an assignment in equity in favour of the
debentureholders of any debt owing to the company and coming within the scope of the charge. The rules
relating to set off on assignments accordingly determine whether there is a valid set off.
Is creditor recourse available in respect of any company affiliates?

Section 140 of the 1990 Act allows a court to make an order requiring one company to contribute to the
debts and liabilities of another insolvent “related” company in circumstances where the court considers
it just and equitable to make such an order.
A company is deemed to be “related” to another company:
(i). where it is its holding company/subsidiary;
(ii). where it or its other group companies own more than 50% of the share capital;
(iii). where its own members own more than 50% of the share capital;
(iv). where it is entitled to exercise or control the exercise of more than 50% of the voting power at any
general meeting of the company;
(v). where there is another company to which both companies are related; or
(vi). where the businesses of the companies have been carried on in such a way that the separate
business of each company is not readily identifiable. (This last proviso does not however affect the
general principle that group companies are recognised to be separate legal entities even where they are
interrelated and interact on a day to day basis. For section 140 to be invoked, something beyond normal
group trading is required.)
In determining whether it is just and equitable to impose an order, the court must consider:
(i). the extent to which the related company took part in the management of the insolvent company;
(ii). the conduct of the related company towards the creditors of the insolvent company; and
(iii). the effect that such an order would have on the creditors of the related company.
It is important to note that an order will not be imposed if the only ground for making such order is the
mere fact that the two companies are related, or that the creditors of the insolvent company relied on the
fact that another company is/ was related to the insolvent company.
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Furthermore, no order can be made unless the court is satisfied that the circumstances that gave rise to
the winding up of the company are attributable to the actions or omissions of the related company. It
must therefore be proved that the related company was the cause of the other being wound up.
Section 141 of the 1990 Act provides that, where two or more related companies are being wound up,
and if a court is satisfied that it is just and equitable to do so, both companies may be wound up together
as if they were one company (a pooling order).
In deciding whether it is just and equitable to make a pooling order a court will have regard (but not
exclusively) to:
(i). the extent to which any of the companies took part in the management of any of the other companies;
(ii). the conduct of any of the companies towards the creditors of any of the other companies;
(iii). the extent to which the circumstances that gave rise to the winding-up of any of the companies are
attributable to the actions or omissions of any of the other companies; and
(iv). the extent to which the business of the companies have been intermingled.
Section 141 provides that it is not just and equitable to make a pooling order if the only reason for doing
so is:
(i). the fact that one company is related to another; or that
(ii). the creditors of the company being wound up have relied on the fact that another company is or has
been related to the first company.
Section 141(3)(c) expressly states that nothing in section 141 or any order made under it shall affect the
rights of any secured creditor of any company.

4. Continuing the business
Who controls the company in a given procedure?

Scheme of Arrangement
The directors continue to control the company throughout the process and any effect on the shareholders
will be dictated by the terms of the scheme if approved.
Examinership
Unlike liquidations or receivership, the directors remain responsible for the day-to-day management of
the company. The principal task of the Examiner is to “examine” the company’s affairs and formulate a
compromise or scheme of arrangement.
In practice, the Examiner will work closely with the directors to re-assure creditors, employees and
staff.
Section 9 of the Companies (Amendment) Act 1990 (as amended) provides that the Examiner may apply
to the court and if it is just and equitable to do so may make an Order that some of all of the functions or
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powers of the directors be transferred to the Examiner. Section 9(2) of the Companies (Amendment) Act
1990 (as amended) provides that the Court is to have regard to the following matters in making such an
Order:
(i). that the affairs of the company are being conducted, or are likely to be conducted, in a manner which
is calculated or likely to prejudice the interests of the company or of its employees or of its creditors as
a whole;
(ii). that it is expedient, for the purpose of preserving the assets of the company or of safeguarding the
interest of the company or its employees or its creditors as a whole, that the carrying on of the business
of the company by, or the exercise of the powers of, its directors and management should be curtailed or
regulated in any particular respect;
(iii). that the company, or its directors, have resolved that such an Order should be sought; and
(iv). any other matter in relation to the company the courts thinks relevant.
Receivership
When a receiver is appointed, all the powers of the company and the directors to deal in the assets
affected by the receivership are suspended. All the powers of the receiver and the debenture holder are
contained in the debenture document, which is a contractual document, save a number of statutory
provisions. A receiver can only deal with assets which have been charged. Where the debenture creates
a charge over the entire undertaking and business of the company, the debenture holder will appoint a
receiver to run the affairs of the company in such a manner that the debt due to the debenture holder will
be paid off (and the powers of the company’s directors will be suspended accordingly). Subject to this
however, the appointment of the receiver will not change the status of the company. While the directors
cease to control the assets over which the receiver has been appointed, their normal powers and duties
continue in respect of other assets and liabilities of the company (if any).
Where the receiver has been appointed on foot of a floating charge, sections 319 and 320 of the 1963
Act, read in conjunction with each other, require the company to provide a statement of affairs to be
provided within fourteen days of receipt of the notice of the receiver’s appointment. That statement of
affairs must include particulars of the company’s assets, debts and liabilities, among other things. This
statement is required to be verified on Affidavit by current or former officers, promoters or an employee
who is capable of giving the information required.
Liquidation
Upon the commencement of a members’ voluntary liquidation, the director’s powers cease except
insofar as the members allow and in a creditors’ voluntary liquidation, they cease insofar as the
committee of inspection (or the creditors if no such committee has been appointed) allow (sections
258(2) and 269(3) of the 1963 Act respectively). No such formal divesting of powers from the directors
occurs in a compulsory liquidation but the practical effect of the vesting of such extensive powers (as
laid out above) in the liquidator is the deprivation of the directors of any role in the operation of the
company.
Effect of Insolvency on the Employment Relationship
The effect of an employer's insolvency on the employment relationship will be determined largely by the
type of insolvency situation that arises.
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Examinership
Two possibilities vis-à-vis employees arise:
(i). The employment contracts of the company's workforce continue as normal. However, the examiner's
proposals may include making a sale of the business or part thereof which might result in redundancies.
(ii). Where an order is made under section 9 of the Companies (Amendment) Act 1990 (as amended) (an
order that the functions or powers vested in or exercisable by the directors be performable or
exercisable only by the examiner), such an order in effect could constitute a repudiatory breach of the
contracts of employment of those senior employees whose functions are taken over by the examiner.
If the business of the company is sold the European Communities (Protection of Employees on Transfer
of Undertakings) Regulations 2003 (“TUPE”) applies.
Receivership
Where a Receiver is appointed out-of-court (e.g. under a debenture) - As the receiver is normally
appointed under a debenture as an agent of the company in receivership, his appointment is not generally
viewed as terminating contracts of employment. Rather, the pre-existing contracts remain operative so
long as the receiver continues to employ the workers. This employment is viewed as being continued on
behalf of the company. Exceptions to this rule exist, however, such as where the type of work concerned
is incompatible with the appointment of a receiver and manager (e.g. post of managing director).
Where a Receiver is appointed by the High Court - the traditional common law position is that a courtappointed receiver, not being an agent of the company, is unable to continue to employ employees in the
company that is in receivership. In practice, redundancies are effected on the appointment of the
receiver. It is rare for a receiver to be appointed by the High Court.
If the business of the company is sold TUPE applies.
Liquidation
Appointment of a Provisional Liquidator
The appointment of a provisional liquidator has no effect on the employees, unless the provisional
liquidator is given a specific power by the court to dismiss employees.
Court-Ordered Liquidation
(i). Employment ceasing at time winding-up order is made. The winding-up order constitutes notice of
immediate dismissal. The effect of this is that the employee has been dismissed and becomes entitled to
arrears of salary up to the date the order is made and damages for wrongful dismissal (i.e. breach of the
employment contract) (in addition to his/her statutory rights to notice pay, redundancy, etc.).
(ii). Employment ceasing after winding-up order is made - The common view is that the making of a
winding-up order constitutes an anticipatory repudiatory breach of the contract of employment. In some
cases, however, the business of the company will continue for a limited period of time and employees
may be rehired by the liquidator and continue in employment.
If the business of the company is sold TUPE does not apply.
Voluntary Liquidations
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The crucial distinction between a members voluntary liquidation and a creditors voluntary liquidation is
that a members' voluntary liquidation is a solvent liquidation and the obligations towards employees
cannot be shirked. There can be no recourse to the Social Insurance Fund in a members' voluntary
liquidation, unlike in a creditors' voluntary liquidation scenario.
Ultimately, the impact of a voluntary liquidation on the contract of employment depends on whether the
employee continues to work after the resolution to wind up the company is passed. The position has not
been codified or enunciated in case law and so the legal position is unclear – the position is dictated by
practice rather than by settled law.
In a voluntary winding-up, whether a members' or creditors' winding up, the passing of the resolution
constitutes a repudiatory breach of the contract of employment, entitling the employee to treat the
contract as terminated and him or herself as having been wrongfully dismissed. The employee thereby
becomes entitled to his contractual entitlements and his statutory entitlements (in relation to notice pay,
redundancy payment, etc.)
If the business of the company is sold TUPE applies.
How is the procedure financed?
Scheme of Arrangement
Funded through the company’s own revenue.
Examinership
Section 29(2) of the Companies (Amendment) Act, 1990 (as amended) provides that the Examiner’s
fees, costs and expenses as sanctioned by the Court shall be paid and the Examiner shall be indemnified
out of the revenue of the business of the company or the proceeds of realisation of the assets.
Where a Scheme of Arrangement is approved and implemented, the Examiner’s fees, costs and expenses
(as agreed with the investor and/ or the company) are usually paid out of the investment monies and the
court has no involvement. However, where the company does not exit examinership successfully, the
Examiner’s fees, costs and expenses must be paid out of the assets of the company in priority to all other
claims, secured and unsecured.
Receivership
The receivers costs and expenses are funded from the realisation of the secured assets. The
Debentureholder may also make fee arrangements with the receiver.
Liquidation
The members in general meeting set the remuneration of a members voluntary liquidator. The committee
of inspection, or if there is no such committee, the creditors, fix the remuneration in a creditors’
voluntary liquidation. The remuneration of an Official Liquidator is a matter for the court, whose
discretion will be guided by what it considers to be fair. As regards the priority of voluntary liquidators’
remuneration, Section 281 of the 1963 Act provides that such is payable out of the assets of the company
in priority to all other claims. Section 244 of the 1963 Act applies to official liquidations and provides
that where assets are insufficient to meet liabilities, the court may make an order as to payment as it
thinks fit. In this regard, guidance is provided by Order 74, Rule 128(1) of RSC.
How will proceedings affect contracts or other commercial arrangements entered into by the company?
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Scheme of Arrangement
This will be dependent upon the specific terms of the arrangement. Contracts may provide that on the
occurrence of such an event will constitute a breach of the contract or trigger a forfeiture provision.
Examinership
Repudiation of contracts - Section 7 (5A) of the Companies (Amendment) Act, 1990 (as amended)
provides that an Examiner shall have no power to repudiate a pre- petition contract entered into by the
company to which he is appointed. However, a negative pledge clause may be ignored during the period
of protection if the provisions of section 7(5B) and (5C) of the Companies (Amendment) Act, 1990 (as
amended) are complied with – that the Examiner notifies the charge holder that he is of the opinion that
to allow the NPC be enforced would prejudice the survival of the company and the whole or any part of
its undertaking as a going concern.
Section 20 of the Companies (Amendment) Act, 1990 (as amended) permits the company itself, with the
court’s approval, to repudiate (or affirm) any contract where the Examiner is to formulate proposals for
a compromise or Scheme of Arrangement. However, for the court to give its approval, the contract must
require an element of performance other than payment on the part of the company and on the part of the
other party/ parties to it.
Disclaimer of contracts - An Examiner may apply to the court to obtain the powers exercisable by an
Official Liquidator and this would include the power to disclaim onerous property
Receivership
Unless the contract between in question provides for termination of contract on the appointment of
receiver the contract can be specifically enforced by the receiver as agent of the company. The converse
of that, where the receiver does not enable the company to perform part of its contract (for example
payment of rent to a landlord) that creditor will merely have a claim for damages against the company
which is an unsecured claim.
Liquidation
The commencement of a liquidation may: 1) constitute a breach of contract; 2) be an event that frustrates
the contract; 3) have been specifically contemplated by the contract; or 4) may not affect the contract at
all. The effect of the commencement of the liquidation will depend entirely upon the terms of the
contract in question.
A liquidator may view certain assets as constituting more of a liability than a benefit to a company. In
such circumstances, a liquidator might decide that the company is better off without them and may make
an application to disclaim them pursuant to section 290 of the 1963 Act. Sometimes owning property
entails being subject to obligations. Where such obligations are burdened by onerous covenants, the
legislature provides that the Liquidator may disclaim such property. Such onerous obligations include
the following: unprofitable contracts, property which is unsaleable or not readily saleable, land of any
tenure burdened with onerous covenants, and shares or stock in companies.

5. Claims issues and procedures
What is the method for the filing of claims?
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Scheme of Arrangement
Creditors should notify the company/ applicant of their claims in writing
Examinership
Creditors should notify the examiner of their claims in writing
Receivership
The receiver’s main duty is to ensure the repayment of the debt of the secured creditor who appointed
him. Preferential creditors should, nonetheless notify the company and the receiver of their claims in
writing.
Liquidation
Voluntary – formal proof of debts is not essential in voluntary liquidations however submissions of
claims in writing may be required by the liquidator.
Compulsory – the creditors must prove their debts. The liquidator of the court may fix the time by which
written proof of debts must be lodged
How will claims rank?

Scheme of Arrangement
There is no general rule on ranking of claims and the arrangements agreed will set out the terms of
payment.
Examinership
There are no legal rules governing ranking of claims in an examinership or a scheme of arrangement.
The scheme of arrangement will set out the terms of payment
Receivership
Creditors who are ranked in law as having the highest priority are paid first. Then, if they have not been
paid already, the creditor who appointed the receiver is paid. If, however, the asset being sold was
reserved for the loan in question, the money need only be given to the creditor who appointed the
receiver.
Liquidation
The order of entitlement to payment in liquidation is as follows:(i). fees, costs and charges of any earlier examiner;
(ii). fees, costs and charges of liquidation;
(iii). claims of preferential creditors;
(iv). payment of floating charge holder;
(v). payment of unsecured creditors;
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(vi). members and contributories of the company.
The fixed charge holder is entitled to payment out of proceeds of his secured assets. Preferential
creditors are entitled to payment in full before other creditors are paid. The preferential creditors in an
Irish liquidation are the Revenue Commissioners, local authority rates, wages and salaries up to a
certain amount and certain sums payable to employees in respect of accidents, sickness, unfair
dismissal, redundancies.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

Yes in the following instances:
(i). Informal Scheme of Arrangement - creditors agree to accept just a portion of their debt in full and
final settlement
(ii). Formal Scheme of Arrangement - if 60% of creditors approve a Scheme of Arrangement, then it
will be binding on all creditors. Such a scheme can be a useful way to "cram down" smaller creditors.
(iii). Examinership A majority in number and value of that class alone voting in favour of the proposals
is sufficient for the court to confirm the proposals, subject to the examiner showing that no other class
would be unfairly prejudiced were the proposals adopted. Even if every other class of creditor votes
against the examiner’s proposals, unless one such class can successfully challenge the proposals on
unfair prejudice grounds, they are ultimately subject to cram-down. The unfair prejudice test is typically
met by a showing that the class receives treatment that is at least equivalent to what that class would
have received in an alternative insolvency process. The only alternative open to an out of the money
unsecured creditor class is liquidation and the unfair prejudice test can therefore usually be met where
that class receives even a nominal dividend. Banks are frequently opposed to examinerships due to their
lack of control over the process (compared with a receivership) and fear over potential
(iv). cramming down of the secured debt.
How are the procedures formally concluded?

Scheme of Arrangement
This procedure will come to an end once the scheme comes into effect. The scheme takes effect once a
copy of the High Court’s sanction is filed with the CRO.
Examinership
Once approved, the scheme of arrangement becomes binding on the company and all the members,
creditors and interested parties (whether or not they voted in favour of it). The court will set a date upon
which the scheme of arrangement becomes effective. The date must be no more than 21 days from date
of approval. Once all debts have been paid by the company as per the scheme of arrangement, and any
necessary finance obtained, the protection period ends and the company continues to trade as it did
before the examinership. The Examiner must deliver the court order approving the scheme of
arrangement to the CRO.
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The High Court may direct that the process cease at an earlier date if the examiner fails to formalise a
scheme of arrangement, the court refuses to confirm the examiner’s proposals or the examination is
withdrawn. If the examinership is unsuccessful, the company is usually placed in Court Liquidation.
Receivership
The receiver must file abstracts of her/his receipts and payments in the CRO, for each six-month period
from the date of her/his appointment, and any lesser final period up to the date he/she ceases to act.
Receivership may be a temporary measure and it may not lead to the dissolution of the company. Once a
receiver has been discharged the directors resume their normal functions in respect of all of the affairs
of the company (provided no liquidator has been appointed in the interim).
The receiver will be discharged once he has realised the assets over which he has been appointed and
the secured creditor (and any preferential creditors if appropriate) has been paid. A notice of ceasing to
act must then be filed in the CRO.
Upon cessation, unless the company is already in liquidation, a statement by the receiver, is required
under section 52 of the Company Law Enforcement Act, 2001, to assert whether, at the date of cessation,
the company was solvent. This statement is filed with the final receivers abstract. This statement is
forwarded by the CRO to the ODCE.
Members Voluntary Liquidation
The liquidator must account of his/her dealings to the CRO. This reporting requirement is not required if
the winding up continues for a period of less than 12 months.
The liquidator will call a final general meeting of the shareholders for the purposes of explaining the
account of the winding up to them. The meeting must be called by advertisement in two daily
newspapers circulating in the district where the registered office of the company is situated. The
advertisement must be published at least 28 days before the meeting. Within one week of the holding of
the final general meeting referred to above, the liquidator must send to the Registrar of Companies a
copy of the winding up accounts and must notify him of the holding of the meeting.
A return of the final winding up meeting must be filed in the CRO and accompanied by a full statement of
account spanning the duration of the liquidation.
After three months from the date of receipt and registration by the Registrar of these documents, the
company will be deemed to have been dissolved.
At least three months will be needed from the date of the directors’ resolution to wind up the company
up until the final shareholders’ meeting at which the liquidator presents an account of the winding up
provided that the liquidation proceeds in a straightforward manner. The company is not officially
dissolved for a further period of approximately three months.
Creditors Voluntary Liquidation
The liquidator must summon meetings of the members and creditors at the end of each year, to give an
account of his/her acts and dealings and the conduct of the winding up. Details of the meeting must be
delivered to the CRO.
As soon as the affairs of the company are fully wound up, the liquidator must make up an account of the
winding up and call a general meeting of the shareholders and the creditors for the purpose of laying the
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account before the meeting and giving any explanation of it which may be necessary. The account must
show how the winding up has been concluded. Each such meeting must be called by advertisement in
two daily newspapers circulating in the district where the registered office or principal place of
business of the company is situated and must specify the time, place and object of the meeting and must
be published at least 28 days before the meeting. The statement of account is also registered with the
Registrar of Companies.
A return of the final members and creditors meetings is submitted by the liquidator to the CRO at the
completion of the liquidation and is accompanied by a full statement of account spanning the duration of
the liquidation. Three months after its registration, the company will be deemed dissolved.
Compulsory Liquidation
The winding up will conclude once the court order dissolving the company, the examiners certificate, if
any, and the final papers have been lodged with the CRO.
When the Court makes an order for the dissolution of a company, it may order that the company be
dissolved from the date of presentation of the order to the CRO.
The dissolution can be voided within 2 years under section 310 of the 1963 Act.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

Informal Scheme of Arrangement
Informal schemes are done outside the ambit of the courts and are particularly suitable for situations
where there are a handful of large creditors.
A recovery plan including being asked to write off a portion of their debt should be presented to
creditors for their agreement. It should be made clear that the continued operation of the company will
be dependent upon all major creditors accepting the recovery plan. The recovery plan should clearly
show how creditors will benefit by supporting it. This can be illustrated by demonstrating the return
which creditors would receive under a liquidation scenario versus the return they would receive from
supporting the recovery plan.
A major disadvantage of attempting to implement an informal scheme of arrangement is that the company
does not have court protection. Accordingly, if a large creditor decides not to support the recovery plan,
then he can take legal action, such as a winding up petition or enforcement of a judgment debt. A
company can however make the scheme binding on all the creditors under section 279 of the 1963 Act.
Any arrangement entered into between a company about to be, or in the course of being, wound up and
its creditors shall, subject to the right of appeal under this section, be binding on the company if
sanctioned by a special resolution and on the creditors if acceded to by three-fourths in number and
value of the creditors.
Are there accelerated processes available?

The term “pre-pack” can have different meanings in different jurisdictions but its essence is that before
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an insolvency process occurs – whether that be receivership, liquidation or examinership – the
buyer/investor has been identified and the commercial and legal terms negotiated to a conclusion,
thereby enabling the deal to be completed immediately or closely following the appointment of the
insolvency office holder, and without interruption to the trading activity of the target company.
The usage of pre-pack insolvency sales is less developed in Ireland than in other jurisdictions, but there
has been an increasing number of asset sales structured through pre-pack receiverships over the last
number of years. The most recent successful example was the sale of the A-Wear retail chain by its
receiver Jim Luby of McStay Luby. In July 2011 the Superquinn grocery chain was sold to Musgraves by
its receivers Kieran Wallace and Eamonn Richardson of KPMG, in what was probably the largest ever
pre-pack transaction in this market.
In Ireland there are no rules or guidelines in general usage. The critical standard for the appointed
insolvency office holder is to ensure that he obtains the best price possible for the assets at the time of
sale. Provided the insolvency office holder complies with this test and adheres to the highest
professional standards, there is no barrier to effecting a pre-pack sale in a manner which will stand up
to scrutiny and which will allay the concerns of creditors.

8. International Interaction
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Section 250 of the 1963 Act provides that an order made by a court of any country recognised for the
purposes of that section, and made for or in the course of winding up a company, may be enforced by the
High Court in the same manner in all respects as if the order had been made by the High Court itself. The
only country in respect of which the necessary ministerial order has been made for the purpose of this
section is Great Britain and Northern Ireland. Section 250 of the 1963 Act has recently been amended so
that it does not apply in relation to an order made by a court of a State to which the EU Insolvency
Regulation applies (outlined below).
As far as restructurings are concerned, Section 36 of the Companies (Amendment) Act 1990 provides
similarly that any order made by a court of any country recognised for the purpose of that section and
made for or in the course of reorganisation or reconstruction of a company may be enforced by the High
Court. No recognition order has yet been made under this section.
Council Regulation (EU) No 1346/2000 on Insolvency Proceedings (the ‘Regulation’) establishes a
regime for the improved efficiency and effectiveness of the conduct of cross-border insolvencies. This
is achieved by providing for cross border recognition and enforcement of basic orders such as the
appointment of liquidators and other insolvency officer holders, and of remedies typically invoked in
insolvency proceedings. As a Regulation adopted by the EU Council, this measure has force of law
effective from 31 May 2002.
The Regulation is expressed to apply to: “Collective insolvency proceedings, which entail the partial or
total divestment of a debtor and the appointment of a liquidator” (Article 1).
The annex to the Regulations stipulates for each jurisdiction the category of proceedings which this
includes. In the case of Ireland, these are listed as meaning:
(i). compulsory winding up;
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(ii). bankruptcy;
(iii). administration in bankruptcy of the estate of persons dying insolvent;
(iv). winding up in bankruptcy of partnerships;
(v). creditors’ voluntary winding up (with confirmation of a court);
(vi). arrangements under the control of the court which involve the vesting of all or part of the property
of the debtor in the official assignee for realisation and distribution; and
(vii). company examinership.
Whilst the Regulation provides for ‘creditors’ voluntary winding up (with confirmation of a court)’, the
concept of voluntary liquidation in Ireland generally means, by definition, that there has been no court
order. The Corporate Insolvency Regulations (SI 2002/333) establish a procedure whereby such a
liquidator can apply to have his appointment confirmed by a certificate of the Master of the High Court,
thereby bringing it within the scope of the Regulation.
The term ‘liquidator’ is defined as ‘any person or body whose function is to administer or liquidate
assets of which the debtor has been divested or to supervise the administration of his affairs’ (Article 2).
The Annex lists those persons for each Member State. In the case of Ireland, it means a
(i). liquidator;
(ii). official assignee;
(iii). trustee in bankruptcy;
(iv). provisional liquidator; or
(v). examiner.
Receivership is excluded from the Regulation. Therefore recognition of such appointments can be
problematic in some EU jurisdictions.
The Regulation does not apply to insolvency proceedings concerning insurance undertakings, credit
institutions or collective investment undertakings. Insurance undertakings are the subject of a separate
Directive, 2001/17/EC. Credit institutions are subject to Directive 2001/24/EU.
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Israel
Amos Hacmun, Partner, Heskia - Hacmun Law Firm
www.hh-law.co.il, email: main@hh-law.co.il, tel: 97236081122

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Pledge, Floating Charge, Assignments
Can transactions entered into by the company be vulnerable to attack?

Yes. Key circumstances checked: arms-length, consideration, collision with pledges other senior rights;
What director liabilities might arise from the company trading while in distress?

Potential Personal liability if overlooking insolvency situation

2. Taking action
What formal procedures are available for the company?

Freezing of Proceedings (similar to chapter 11) and Liquidation or Creditors Arrangement;
What informal procedures are available for the company?

N/A
Which procedures are creditor-friendly/debtor-friendly?

None is friendly but probably receivership is the best for a secured creditor;
What are the triggers for insolvency?

Insolvency Petition
Who can place the company into insolvency proceedings?

Shareholders, creditors, directors can petition but only the court can order the proceedings
What is the extent of court involvement?

The court appoints a liquidator who acts as officer of the court and reports to the court regularly.
Material decisions/action are brought to the court for approval.
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How long will the insolvency process take?

1 to 20 years
What rights does the company as debtor benefit from?

In Freezing of Proceedings the company may benefit from getting some time to restructure without
debtors taking enforcement actions; In Liquidation – the company may terminate certain agreements
which are regarded as burdening assets
Is there anything resembling a debtor in possession process?

Yes but without the ability to pay at market price.
Are there any local law red-flags particularly relevant to a situation?

Yes, many
Are there any political factors which may come into play?

If the company collapsing is big enough to have a political/public impact then there may be a bailout or
other intervention

3. Creditor issues
How are unsecured creditors affected?

They normally lose their money
How might a secured creditor enforce its security?

Petition to appoint a receiver to sell the asset
Will set-off apply and if so do any issues arise from this?

It applies but only in respect to existing debts; typically creates debates around bank guarantees etc.
Are there prevailing inter-company debt issues?

If a company in liquidation made payments to shareholders/related companies prior to its collapse then
these payments will be checked and may be revoked
Is creditor recourse available in respect of any company affiliates?

No
Will a creditor committee be established and if so what is its role?

Only upon petition and order by the court but in practice this isn’t really happening; there are
bondholder committees which serve for the cooperation among similar bondholders
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4. Continuing the business
Who controls the company in a given procedure?

Freezing of Proceedings — A trustee appointed by the court, Liquidation – Liquidator appointed by the
court or a special manager appointed by the court
How is the company financed?

During liquidation it is financed by its income and assets; new activities can only be done if the
financing is secured. In practice, secured creditors may allocate a certain finance amount to enable the
sale of the assets in an optimal manner; in Case of Freezing of Proceedings – there is normally a
operation plan that needs to be approved and it includes also the sources of financing;
Is it possible to arrange DIP funding (or similar)?

This happens de facto.
How will proceedings affect employees and what rights do they benefit from?

They do not benefit from it unless they are taken over and the business continues as in such case their
social rights may be protected to a certain extent. In case of liquidation, part of the social rights and
salary have a senior ranking and are also covered by the national security
How will proceedings affect contracts or other commercial arrangements entered into by the company?

The company may ask to cancel certain agreements which are considered as a burdening asset

5. Claims issues and procedures
What is the method for the filing of claims?

During insolvency debt claims are submitted to the liquidator and they need to include an affidavit and
supporting evidence
What is the timing for the filing of claims?

Within 6 months from start of the liquidation
How will claims rank?

When making the claim, the creditor has to provide information as to whether he is a secured creditor
etc. and have it based by evidence. The liquidator then determines the ranking of the creditors

6. Conclusion of insolvency procedure
Do cram-down procedures exist?
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Yes
How is the procedure formally concluded?

By order of the court approving the creditors arrangement

7. International Interaction
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

There is a certain level of cooperation in the recognition of foreign judgment, however, the court and
liquidation are not subject to foreign proceedings and they are not binding unless so ordered by the local
court of liquidation.
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Italy
Roberto Tirone, Partner, Cocuzza & Associati Studio Legale
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Under Italian law security instruments can be granted over various categories of debtor’s assets and
namely:
(i). over moveable assets, financial securities, bank accounts, cash, receivables, IP rights through the
granting of a pledge;
(ii). existing or future receivables through a security assignment;
(iii). over real estate assets through a mortgage instrument;
(iv). if the creditor is a bank, over the whole of the circulating moveable assets through a floating charge
(“privilegio speciale”).
Can transactions entered into by the company be vulnerable to attack?
R.D. 267/1942 (hereinafter the “Italian Insolvency Law”) provides for a number of grounds upon which
a transaction (including the granting of security interests) entered into by a company which is in financial
difficulties can be avoided if the company goes then bankrupt. However, special rules relating to
restructuring arrangements provide for various exemptions to the applicability of the general claw-back
regime in order to boost the availability of creditors to enter into such restructuring schemes.
What director liabilities might arise from the company trading while in distress?

Directors might be charged with both civil and criminal liabilities arising from the company continuing
to trade while in distress. However, once again, special rules aimed to narrow or exclude both civil and
criminal liabilities have been set out with respect to the transactions entered into by financially
distressed companies in the context of a restructuring procedure.

2. Taking action
What formal procedures are available for the company?

Pursuant to Article 5 of the Italian Insolvency Law, a company becoming unable to pay its obligations
must be declared bankrupt and a formal insolvency proceedings (“fallimento”) must be commenced for
the purposes of liquidating the company’s assets and using the proceeds of the liquidation to pay the
company’s creditors.
163

Before the financial distress becomes irreversible, a company may take into consideration the opening
of a restructuring proceedings and namely of:
(i). a composition with creditors procedure pursuant to Article 160 et seq. (“concordato preventivo”);
or
(ii). a formal restructuring agreement ratified by the Court pursuant to Article 182-bis of the Italian
Insolvency Law (“accordo di ristrutturazione del debito”).
The choice between the two available formal restructuring arrangements is made by the company taking
into account various elements such as, for instance, the number of creditors and the type of creditors (i.e.
financial institutions versus commercial suppliers) to be involved in the arrangement, the level of
financial distress, etc.
What informal procedures are available for the company?
A company can always execute a restructuring agreement without the opening of a formal procedure in
front of the Court. In such a scenario, exemptions to the claw-back regime and limitations to the
directors’ liabilities can apply provided that the restructuring agreement is entered into by the company
in accordance with Article 67.3(d) of the Italian Insolvency Law (i.e. the restructuring agreement is
based on a report issued by a certified accountant who matches certain requirements provided for by the
Italian Insolvency Law).
Which procedures are creditor-friendly/debtor-friendly?

Insolvency proceedings (“fallimento”)
The insolvency proceedings (“fallimento”) is solely meant to safeguard the creditors’ rights in a
situation where the company ceases to exist as a corporate entity.
Composition with creditors procedure (“concordato preventivo”) and formal restructuring agreement
(“accordo di ristrutturazione del debito”)
In general terms and based on the different degree of involvement of the Court and on the majority of
creditors necessary for the approval of the restructuring arrangement, the composition with creditors
procedure (“concordato preventivo”) can be labelled as a more creditor-friendly restructuring
procedure compared with the formal restructuring agreement (“accordo di ristrutturazione del debito”)
which presents more debtor-friendly features.
Informal restructuring agreement
Indubitably, an informal restructuring agreement which matches the requirements set out by Article
67.3(d) of the Italian insolvency law can present very favourable features from the debtor’s standpoint.
What are the triggers for insolvency?

Pursuant to Article 5 of the Italian Insolvency Law, a company becoming unable to pay its obligations
must be declared bankrupt and a formal insolvency proceedings (“fallimento”) must be commenced.
What is the process for filing?

With respect to both insolvency proceedings (“fallimento”) and formal restructuring arrangements, a
written request must be filed with the Court which has authority over the area where the company has its
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registered office.
Who can place the company into insolvency proceedings?

Insolvency proceedings (“fallimento”)
The company (acting through its directors), each creditor and the public prosecutor are entitled to file a
petition for the commencing of an insolvency proceedings (“fallimento”).
Composition with creditors procedure (“concordato preventivo”) and formal restructuring agreement
(“accordo di ristrutturazione del debito”)
With respect to the formal restructuring arrangements, an application can be filed by the company (acting
through its directors).
What is the extent of court involvement?

Insolvency proceedings (“fallimento”)
In the context of an insolvency proceedings (“fallimento”) the Court involvement is massive being the
whole proceedings monitored and directed by the Court in cooperation with the receivership.
Composition with creditors procedure (“concordato preventivo”) and formal restructuring agreement
(“accordo di ristrutturazione del debito”)
Also the composition with creditors procedure (“concordato preventivo”) provides for an extensive
involvement of the Court, whilst, with respect to the execution of a formal restructuring agreement
(“accordo di ristrutturazione del debito”), the role of the Court is basically limited to check whether all
the requirements provided for the approval of the agreement by the Court have been duly fulfilled.
How long will the insolvency process take?

Insolvency proceedings (“fallimento”)
The length of an insolvency proceedings (“fallimento”) can vary to a great extent in reason of the number
of creditors, the amount of the debts to be repaid, the nature of the company’s assets to be sold by the
receivership; in some cases, it can take several years for the insolvency proceedings (“fallimento”) to
be accomplished.
Composition with creditors procedure (“concordato preventivo”)
With respect to the composition with creditors procedure (“concordato preventivo”) a six to ten month
period from the date of filing of the request with the Court is usually necessary for the agreement among
the company and the creditor to be reached and approved by the Court.
Formal restructuring agreement (“accordo di ristrutturazione del debito”)
The procedure for the approval by the Court of a formal restructuring agreement (“accordo di
ristrutturazione del debito”) – unless an opposition is filed by a creditor – usually takes a one to six
month period from the date of filing of the request with the Court.
What other steps, such as notices, are required?

Insolvency proceedings (“fallimento”)
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The insolvency proceedings (“fallimento”) formally commences with the Court issuing a decision
stating that the company went bankrupt which has to be served (by a Court officer) to the company and to
the creditor/s who filed the insolvency petition, to the receiver and to the public prosecutor. The
decision is then published on the Company’s Register.
Composition with creditors procedure (“concordato preventivo”)
The decision approving the composition with creditors is published on the Companies Register.
Formal restructuring agreement (“accordo di ristrutturazione del debito”)
The arrangement is published on the Companies Register.
What rights does the company as debtor benefit from?

Insolvency proceedings (“fallimento”)
In the context of an insolvency proceedings (“fallimento”) the company basically ceases to be bound
upon by the contracts entered into previously and no creditor can start enforcement proceedings against
the company.
Composition with creditors procedure (“concordato preventivo”) and formal restructuring agreement
(“accordo di ristrutturazione del debito”)
The access to the formal restructuring arrangements restrain the creditors from starting enforcement
proceedings for sixty days from the publication of the restructuring agreement (or subject to the Court
giving its consent from the registration of the proposal of restructuring agreement) with the relevant
Companies Register.
A further benefit the company as debtor can enjoy by acceding to a composition with creditors
procedure (“concordato preventivo”) is represented by the chance to request the Court to be entitled to
terminate or suspend the execution of contracts binding upon the company (Article 169-bis of the Italian
Insolvency Law).
Is there anything resembling a debtor in possession process?

No.
Are there any local law red-flags particularly relevant to a situation?

No.
Are there any political factors which may come into play?

In the context of insolvency or restructuring proceedings involving big corporations, unions and political
bodies could try to influence the outcomes of the proceedings in order to avoid the negative impact on
the region’s/country’s economy arising from the company getting bankrupt.

3. Creditor issues
How are unsecured creditors affected?
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In the context of an insolvency proceedings (“fallimento”) unsecured creditors rank below secured
creditors, thus their chances to recover their debts is low if not, in some cases, minimal.
With respect to the restructuring arrangements, in terms of market practice, secured creditors are often
satisfied in full but, depending on factual circumstances, they can also asked to write off part of their
debts.
How might a secured creditor enforce its security?

Even if the enforcement of security instruments is banned in the context of an insolvency proceedings
(“fallimento”), secured creditors rank above other creditors with respect to the liquidation of the
proceeds of the sale of the assets over which the relevant security interests were granted.
Will set-off apply and if so do any issues arise from this?

Set-off rules apply to the insolvency proceedings (fallimento”) with respect to the debts owed by a
creditor to the company prior the commencing of the proceedings.
Are there prevailing inter-company debt issues?

No.
Is creditor recourse available in respect of any company affiliates?

No.
Will a creditor committee be established and if so what is its role?

Yes, a creditor committee is established in the insolvency proceedings (fallimento”) and its role is to
monitor the liquidation process.

4. Continuing the business
Who controls the company in a given procedure?

Insolvency proceedings (“fallimento”)
The receiver controls the company.
Composition with creditors procedure (“concordato preventivo”)
The board of directors and the shareholders continue to control the company under the supervision of an
administrator appointed by the Court.
Formal restructuring agreement (“accordo di ristrutturazione del debito”)
The board of directors and the shareholders continue to control the company.
How is the company financed?

Claims for the repayments of funds granted in order to allow the implementation of the composition with
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creditors procedure (“concordato preventivo”) or a formal restructuring agreement (“accordo di
ristrutturazione”) rank among the first-tier claims. Furthermore, the claw-back regime does not apply to
financings granted in the context of restructuring arrangements.
Is it possible to arrange DIP funding (or similar)?

No.
How will proceedings affect employees and what rights do they benefit from?

In the context of an insolvency proceedings (“fallimento”) claims for the repayments of rank among the
first-tier claims.
In general, special pieces of legislation provide for social security schemes purported to reduce the
economic damages for employees of financially distressed companies.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

Insolvency proceedings (“fallimento”)
Depending on the nature of the contract, either the contract automatically ceases to be effective upon the
commencing of the proceedings or the receiver is entitled to decide whether to terminate or to keep in
force the contract entered into by the company.
Composition with creditors procedure (“concordato preventivo”)
Pursuant to Article 169-bis of the Italian Insolvency Law, the company is entitled to require the Court to
terminate or suspend the contracts binding upon the company.
Formal restructuring agreement (“accordo di ristrutturazione del debito”)
The proceedings does not affect contracts binding upon the company.

5. Claims issues and procedures
What is the method for the filing of claims?

Insolvency proceedings (“fallimento”)
Creditors have to file a petition with the Court.
Composition with creditors procedure (“concordato preventivo”)
The commissioner, after having examined the company’s account books, convenes a creditors meeting
for them to vote about the proposal of composition. Creditors who are not convened are entitled to file a
petition challenging the approval of the composition by the Court.
Formal restructuring agreement (“accordo di ristrutturazione del debito”)
Creditors are entitled to file an opposition to the approval by the Court of the restructuring arrangement
within 30 days from the publication of the latter on the Companies’ Register.
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What is the timing for the filing of claims?

Insolvency proceedings (“fallimento”)
At least 30 days before the first hearing scheduled by the Court for the examination of the company’s
liabilities.
Composition with creditors procedure (“concordato preventivo”)
At least 30 days before the first hearing scheduled by the Court for the approval of the composition by
the Court.
Formal restructuring agreement (“accordo di ristrutturazione del debito”)
Within 30 days from the publication of the restructuring arrangement on the Companies Register.
How will claims rank?

In the context of an insolvency proceedings (“fallimento”) claims rank as follows:
(i). claims labelled as first tier claims (“crediti prededucibili”) by the applicable laws (as those owed
by creditors of the receivership such as lawyers acting in favour of the receiver, accountants etc. but
also those arising from the financing of restructuring arrangements);
(ii). claims arising from secured or privileged debts (such as those of the employees);
(iii). claims arising from unsecured debts.
Please note that a very articulated and quite cumbersome ranking among the claims in the three main
classes is provided for by the Italian Insolvency Law and by special pieces of legislation.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

No.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

No.
How is the procedure formally concluded?

Insolvency proceedings (“fallimento”)
Insolvency proceedings can conclude in two different ways:
(ii). an insolvency composition with creditors (“concordato fallimentare”) is approved by the Court and
fully implemented; in such a scenario the company is entitled to run the business again;
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(ii). following the liquidation of the company’s assets, a decision of the Court formally concludes the
insolvency proceedings (“fallimento”); if, as usually happens, the company’s net equity is negative, the
company is winded up.
Composition with creditors procedure (“concordato preventivo”) and formal restructuring agreement
(“accordo di ristrutturazione del debito”)
Following the issuance by the Court of the decision approving the composition or the formal
restructuring agreement, the procedure can be deemed successfully completed once the relevant
restructuring plan has been duly fulfilled by the company.
What is the outlook for creditor classes?

In the context of the composition with creditors procedure (“concordato preventivo”) and of the formal
restructuring agreement (“accordo di ristrutturazione del debito”), creditor classes can be created.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

See Paragraph. 2.2 above.
Are there accelerated processes available?

No.

8. International Interaction
What international framework of rules apply to the company?

European insolvency laws apply to Italian companies.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

European insolvency proceedings are automatically recognized in Italy pursuant to the European
insolvency laws. With respect to proceedings in extra-EU jurisdiction the recognition of decisions
issued by foreign courts is usually ruled by international conventions ratified by Italy; in the lack of an
applicable international convention ratified by Italy, the rules set out by the Italian civil procedure code
and by other special pieces of legislation for to the recognition of foreign decisions apply also for the
case of decisions relating to insolvency proceedings.
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Under Korean law, a creditor may obtain security interest over real property, personal property, claims
and other rights (for instance, stocks and bonds) by agreement with the owner of such assets. The most
common form of security is mortgage in case of real property, and pledge in case of personal property,
claims and other rights.
It is also possible for the owner of assets to transfer the title of such assets to the creditor for security
purposes.
Can transactions entered into by the company be vulnerable to attack?

Transactions entered into whilst the company is in financial difficulties may be subject to cancellation or
avoidance:
(i). Creditor’s right of cancellation
Under the Civil Code, where (a) a debtor company engages in a legal act (including contracts) that
prejudices its creditors (e.g., the debtor company’s assets are reduced due to such act), (b) the debtor
company’s liabilities exceed its assets prior to or as a result of such act, and (c) the debtor company and
the beneficiary of such act are aware of the prejudice to the creditors, then creditors have a right to seek
cancellation of such act and return of benefits.
This right can be exercised by the creditors where the debtor company is not in a rehabilitation or
bankruptcy procedure, and is not available once either of such procedures is commenced.
(ii). Right of avoidance
Under the Debtor Rehabilitation and Bankruptcy Act (“Act”), the trustee in a bankruptcy procedure or
receiver in a rehabilitation procedure may avoid the following acts:
(a) Any act of the debtor company with the knowledge that it would prejudice creditors. Prejudice
includes not only a reduction of assets but also a preferential treatment.
(b) Any act of the debtor company taking place after a “suspension of payment” (which refers to the
debtor’s explicit or implicit admission that, due to the lack of financial resources, it cannot pay its
liabilities continuously as they become due) or an application for commencement of a bankruptcy or
rehabilitation procedure (collectively, the “Triggering Event”) that (i) creates a security interest in the
debtor company, (ii) discharges any obligation of the debtor company, or (iii) is otherwise prejudicial to
creditors.
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(c) Any act of the debtor company taking place after or within 60 days before a Triggering Event that (i)
creates a security interest in the debtor company, or (ii) discharges any obligation of the debtor
company, where the debtor company is not obligated to give rise to such creation or discharge.
(d) Any gratuitous act (for example, a grant of a gift) of the debtor company taking place after or within
six (6) months before a Triggering Event.
If the transaction was with a person having a certain special relationship with the debtor company as
defined by the Act (e.g., its director), then a more relaxed standard for avoidance applies.
What director liabilities might arise from the company trading while in distress?

A director does not become liable merely for continuing to trade whilst the company is in financial
difficulties, unless he or she has violated his or her fiduciary duty in relation to a particular transaction.
Director’s duties remain the same in financial difficulties as in normal state. In case of a violation of
fiduciary duty, the director may be held liable for civil damages and/or even be subject to a criminal
charge. The director may also be subject to a shareholder’s derivative suit.

2. Taking action
What formal procedures are available for the company?

The Act provides for (1) a rehabilitation procedure, the purpose of which is to assist the debtor
company’s rehabilitation, and (2) a bankruptcy procedure, the purpose of which is to assist the debtor
company’s orderly liquidation.
What informal procedures are available for the company?

Financial institutions, as creditors, can invoke a work-out programme for a debtor company under the
Corporate Restructuring Promotion Act (“CRPA”), which provides for work-out programmes for certain
financially troubled companies. The CRPA was originally enacted in 2001 and was effective until 2005.
The CRPA was re-introduced twice between 2007 and 2013. The CRPA has been re-introduced again as
of January 2014 and is effective until 2015. To initiate a work-out programme, the debtor company's
main creditor bank notifies the debtor company as a “company showing signs of potential default”. The
debtor company then makes an application to the main creditor bank for commencement of a work-out
programme. Upon receipt of such application, the main creditor bank calls for a meeting among financial
institutions that have extended credit to the debtor company (“Commission”). When the meeting is
called, the Governor of the Financial Supervisory Service can ask the applicable financial institutions
not to exercise their rights against the debtor company until the meeting of the Commission is convened.
At such meeting, the Commission may decide that the applicable financial institutions should stay any
exercise of their rights against the debtor company for up to four (4) months. The Commission then
enters into a restructuring agreement with the debtor company. The restructuring agreement provides for,
among others, how the debtor company will recover from its financial difficulties and how the terms and
conditions of credit agreements with the applicable financial institutions will be adjusted. If (1) the
Commission cannot agree on the stay, (2) the restructuring agreement is not finalized during the stay, (3)
the debtor company does not implement the restructuring agreement, or (4) the debtor company wishes to
stop the work-out programme, then the work-out programme would be discontinued. All Commission
decisions must be made on the basis of affirmative votes of the applicable financial institutions
representing at least 75% of the aggregate amount of the credit extended to the debtor company, and any
decision on the adjustment of the terms and conditions of credit agreements additionally requires
affirmative votes of at least 75% of all secured claims.
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For companies that are not covered by the CRPA, financial institutions may prepare various work-out
agreements that are similar to those under the CRPA.
Which procedures are creditor-friendly/debtor friendly?

In general, a rehabilitation procedure tends to be more debtor-friendly in that it allows the debtor
company to continue its business while retaining flexibility in terms of managing and adjusting its debt
obligations towards the creditors via a rehabilitation plan. A bankruptcy procedure does not favour any
particular group as its purpose is merely to liquidate and distribute the residual assets of the debtor
company in an orderly manner. A work-out programme tends to be more creditor-friendly in that it
allows the creditors to take practical control of the process in a manner that addresses their needs or
interests.
What are the triggers for insolvency?

An application for commencement of a rehabilitation procedure under the Act may be filed by the debtor
company if (1) it is unable to pay its debts as they become due without causing a significant impediment
to the continuation of its business, or (2) there is a danger that the debtor company will become
insolvent. Certain parties other than the debtor company may file an application for commencement of a
rehabilitation procedure if there is a danger that the debtor company will become insolvent.
An application for commencement of a bankruptcy procedure can be filed if a debtor company is
insolvent. The test for insolvency under the Act is the inability to pay liabilities when due. If there is a
“suspension of payment” (which refers to the debtor's explicit or implicit admission that, due to the lack
of financial resources, it cannot pay its liabilities continuously as they become due), the debtor company
is presumed to be unable to make payments as they become due. An example is a clearing house's
suspension of transactions with the debtor company (i.e., the debtor company issues a note and the party
to whom the note is issued presents it to the clearing house for settlement, but the debtor company fails
to make payment under the note). If the debtor company is a legal entity (excluding companies that are of
partnership-like types), another basis for insolvency is excess of liabilities over assets.
What is the process for filing?

The process for filing for a rehabilitation procedure involves preparation and submission of an
application for commencement of a rehabilitation procedure together with certain prescribed
information and documents. The applicant should pay for the costs of a rehabilitation procedure in
advance. If the applicant is a party other than the debtor company, the costs paid by the applicant will be
reimbursed by the debtor company as common interest claim. Upon filing, the court will review the
application and make certain investigations including interview with the representative of the debtor
company and decide whether or not to commence a rehabilitation procedure.
The process for filing for a bankruptcy procedure involves preparation and submission of an application
for commencement of a bankruptcy procedure together with certain prescribed information and
documents. The applicant should pay for the costs of a bankruptcy procedure in advance. If the applicant
is a party other than the debtor company, the costs paid by the applicant will be reimbursed by the
debtor company as estate claim. Upon filing, the court will review the application and make certain
investigations including interview with the representative of the debtor company and decide whether or
not to commence a bankruptcy procedure.
Who can place the company into insolvency proceedings?

An application for commencement of a rehabilitation procedure may be filed by the debtor company. If
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the debtor company is a corporation or limited liability company, the application may be filed by (i)
creditors with claims equivalent to 10% or more of the total amount of issued equity interests of the
debtor company at par value or (ii) equity holders with 10% or more of the total amount of issued equity
interests of the debtor company at par value. If the debtor company is not a corporation or limited
liability company, the application may instead be filed by (i) creditors with claims equivalent to Fifty
Million Korean Won (KRW 50,000,000) or more or (ii) equity holders with 10% or more of the total
amount of issued equity interests of the debtor company at par value.
An application for commencement of a bankruptcy procedure may be filed by the debtor company, its
director, member with unlimited liability or liquidator, or a creditor.
What is the extent of court involvement?

Both rehabilitation procedure and bankruptcy procedure accompany close supervision and control of the
court. The commencement and conclusion of both procedures as well as all material decisions
pertaining to each step of the procedures are subject to the court’s approval.
How long will the insolvency process take?

The court will decide within one (1) month whether or not to commence a rehabilitation procedure.
After commencement, claims are filed and a rehabilitation plan is usually submitted by the receiver. The
rehabilitation plan will be reviewed at the second meeting of the interested parties consisting of
creditors and shareholders/equity holders and will be put to vote at the third meeting of the interested
parties. The Act provides that the required consents from the interested parties with respect to a
rehabilitation plan should be obtained within one (1) year (which is extendable for a further term of six
(6) months) from the commencement of the rehabilitation procedure. In ordinary cases, it usually takes
about eight (8) to twelve (12) months before the court approves a rehabilitation plan.
For a bankruptcy procedure, it is difficult to generalize how long the procedure as a whole will take.
Generally, a bankruptcy procedure will commences within (a) one (1) month, if the filing party is either
the debtor company or a creditor but no objection is raised by the debtor company, or (b) three (3)
months, if the filing party is a creditor and the debtor company raises an objection.
What other steps, such as notice, are require?

The Act has no provision for automatic stay. Thus, it is necessary to protect the debtor company during
the interim period between the filing and the court decision for commencement of a rehabilitation or
bankruptcy procedure. In this regard, the Act provides that, when an application for commencement of a
rehabilitation procedure is filed, the court may issue certain temporary orders including a
comprehensive preservation order imposing general restrictions on creditors' ability to enforce their
claims against the debtor company.
Likewise, the Act provides that, when an application for commencement of a bankruptcy procedure is
filed, the court may issue certain temporary orders. With respect to a bankruptcy procedure, however,
such orders are rarely issued in practice. Further, unlike in a rehabilitation procedure, no comprehensive
preservation order is available.
What rights does the company as debtor benefit from?

Once a rehabilitation procedure is commenced, creditors’ claims are stayed, except for common interest
claims and certain claims approved by the court, and will be adjusted by, and repaid under, the
rehabilitation plan.
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Once a bankruptcy procedure is commenced, creditors’ claims are stayed, except for secured claims and
estate claims, and will receive distributions.
Is there anything resembling a debtor in possession process?

An arrangement similar to a debtor in possession is only available in case of a rehabilitation procedure.
In a rehabilitation procedure, the existing representative of the debtor company (usually the
representative director) will serve as the receiver absent special circumstances, namely (1) where the
representative has engaged in acts that caused financial difficulties, (2) where the creditor committee
requests for appointment of a different person with reasonable basis, or (3) where appointment of a
different person is otherwise necessary for rehabilitation.
Are there any local law red-flags particularly relevant to a situation?

There are no local law red-flags generally applicable to a situation. However, there are some industryspecific laws. For example, the Banking Act and other laws are applied with respect to insolvency of
banks.
Are there any political factors which may come into play?

Generally, no political factors come into play during a rehabilitation or bankruptcy procedure under the
Act.

3. Creditor issues
How are unsecured creditors affected?

In a rehabilitation procedure, unsecured creditors’ claims are stayed, unless they are qualified as
common interest claims or have obtained court approval, and will be adjusted by, and repaid under, the
rehabilitation plan.
In a bankruptcy procedure, unsecured creditors’ claims are stayed, unless they are qualified as estate
claims, and will receive distributions.
How might a secured creditor enforce its security?

In a rehabilitation procedure, as in the case of unsecured creditors’ claims, secured creditors’ claims are
stayed, unless they are qualified as common interest claims or have obtained court approval, and will be
adjusted by, and repaid under, the rehabilitation plan.
In a bankruptcy procedure, a secured creditor may freely enforce its security.
Will set-off apply and if so do any issues arise from this?

In general, creditors may set off their claims against their obligations towards the debtor company
without court approval, in both rehabilitation and bankruptcy procedures, provided, that set-off in a
rehabilitation procedure is permitted only within a designated period for filing of claims while there is
no such time limitation in a bankruptcy procedure and provided further, that set-off is not available (1)
where the creditor’s obligation is accrued after commencement of a rehabilitation or bankruptcy
procedure, or (2) where the creditor’s obligation is accrued with knowledge that a Triggering Event has
occurred, except where the obligation is founded on a cause: (a) that is provided by law, (b) that
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occurred before the creditor became aware of the Triggering Event, or (c) that occurred one (1) year or
longer before the commencement of a rehabilitation or bankruptcy procedure, (3) where the creditor’s
claim against the debtor company is acquired from a third party after the commencement of a
rehabilitation or bankruptcy procedure, or (4) where the creditor’s claim against the debtor company is
acquired from a third party with knowledge that a Triggering Event has occurred, except where the
claim is founded on a cause: (a) that is provided by law, (b) that occurred before the creditor became
aware of the Triggering Event, or (c) that occurred one (1) year or longer before the commencement of a
rehabilitation or bankruptcy procedure.
Are there prevailing inter-company debt issues?

In a rehabilitation procedure, the Act provides that certain claims arising out transactions between the
debtor company and a person having a certain special relationship with the debtor company as defined
by the Act, including its affiliates, may be treated less favourably in the rehabilitation plan. There is no
comparable provision with respect to a bankruptcy procedure under the Act.
Is creditor recourse available in respect of any company affiliates?

No such recourse is available.
Will a creditor committee be established and if so what is its role?

A creditor committee will be established when an application for commencement of a rehabilitation or
bankruptcy procedure is filed. If the debtor is a natural person or small-to-medium company, it may not
be established. The creditor committee’s main role is to express opinions on material matters (e.g.,
appointment or removal of the receiver or trustee) during the applicable procedure.

4. Continuing the business
Who controls the company in a given procedure?

In a rehabilitation procedure, a receiver who is the existing representative of the debtor company or
such other person appointed by the court controls and decides on the debtor company's business affairs,
subject to the court's approval for all material decisions.
In case of a bankruptcy procedure, a trustee appointed by the court has control over the bankruptcy
estate, subject to the court's approval for all material decisions.
How is the company financed? / 4-3. Is it possible to arrange DIP funding (or similar)?

In a rehabilitation procedure, a receiver can borrow monies with the court's approval. The lender's
claim for repayment of the borrowed monies is a common interest claim having priority over any other
common interest claims except for secured common interest claims.
In case of a bankruptcy procedure, a trustee can borrow monies with the court's approval. However,
such a financing rarely takes place in a bankruptcy procedure. A claim for repayment of monies so
borrowed is an estate claim. However, unlike in a rehabilitation procedure, no super-priority is granted
to such an estate claim.
How will proceedings affect employees and what rights do they benefit from?
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In case of a rehabilitation procedure, the collective agreement with employees is not an executory
contract and the debtor company may not terminate an employee on grounds of commencement of a
rehabilitation procedure. Further, any wages, severance allowance and certain other monetary
obligations of the debtor company towards employees are classified as common interest claims.
In case of a bankruptcy procedure, on the other hand, the trustee terminates all employees immediately
upon commencement of a bankruptcy procedure. The trustee may separately hire the necessary personnel
to assist him or her, usually from among the terminated employees. As in the case for rehabilitation, any
wage, severance allowance and certain other monetary obligations of the debtor company towards
employees are classified as estate claims.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

In case of a rehabilitation procedure, if there is any contract entered into by the debtor company but not
performed before commencement of the procedure and the unperformed obligations of the debtor
company and its counterparty are in a relationship of mutual consideration, then the receiver has an
option to terminate the contract. The counterparty to the contract may send a notice to the receiver
demanding a decision of whether to perform or terminate the contract, and the receiver is deemed to
have elected to perform if such decision is not notified to the counterparty within thirty (30) days
following receipt of the counterparty’s notice. If the receiver elects to perform, then the debtor
company’s obligations under the contract become common interest claims. If termination is elected, the
claim for damages arising out of the termination becomes a rehabilitation claim. The Act provides for
certain modifications and exceptions to this rule with respect to certain types of contracts (e.g., financial
contracts, lease contracts, utility supply contracts).
In case of a bankruptcy procedure, the trustee has a similar option as the receiver in a rehabilitation
procedure. One of the differences is the effect of the trustee’s failure to notify its decision to the
counterparty. Unlike in a rehabilitation procedure, a failure to respond in a bankruptcy procedure is
deemed to be an election to terminate.

5. Claims issues and procedures
What is the method for the filing of claims?

In a rehabilitation procedure, the receiver should prepare and submit to the court a list of claims against
the debtor company. Creditors will need to file their claims with the court if their claims are not listed.
A prescribed form is used for claim filing. Creditors’ claims so listed or filed are subject to review by
the receiver, the debtor company, and other creditors and shareholders/equity holders. In case any
objection is raised against a creditor’s claim after such review, the creditor must bring a lawsuit for
confirmation of claim within one (1) month against all the parties who raised objections.
In a bankruptcy procedure, creditors should file their claims with the court. A prescribed form is used
for claim filing. The claims so filed are subject to review by the trustee, the debtor company, and other
creditors. In case any objection is raised against a creditor’s claim after such review, the creditor must
bring a lawsuit for confirmation of claim within one (1) month against all the parties who raised
objections.
What is the timing for the filing of claims?

In a rehabilitation procedure, even if a creditor files its claim after the designated filing period, the court
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practically allows claims to be filed on or before the close of the second meeting of the interested
parties (which meeting is held for review of rehabilitation plan).
In a bankruptcy procedure, a creditor may file its claim at any time after the designated filing period.
However, a creditor should take caution so as not to lose the opportunity to participate in distribution of
bankruptcy estate by late filing.
How will claims rank?

In a rehabilitation procedure, there are four types of claims:
(i). Common interest claims. These are claims specifically recognized under the Act, mostly for
expenses and costs necessary for implementing the rehabilitation procedure. Most common interest
claims arise after the commencement of the rehabilitation procedure. However, certain claims arising
before the commencement of the rehabilitation procedure, including employees' wages and certain taxes,
are also classified as common interest claims. Common interest claims must be satisfied as they become
due, without being subject to the rehabilitation procedure.
(ii). Rehabilitation secured claims. These are rehabilitation claims that are secured by the debtor's
property as of the commencement of the rehabilitation procedure. An example is a loan secured by a
mortgage.
(iii). Rehabilitation claims. These are claims against the debtor arising out of causes that took place
before the commencement of the rehabilitation procedure, but they are not secured.
(iv). Shareholder claims/equity holder claims.
These claims, except for common interest claims, are paid in accordance with the schedule under a
rehabilitation plan, provided that certain rehabilitation claims and rehabilitation secured claims may be
paid in advance upon court approval. These claims may be adjusted by the rehabilitation plan in whole
or in part.
A relative priority rule is adopted in a rehabilitation plan (as opposed to an absolute priority rule).
Under a relative priority rule, instead of recognizing a strict priority, creditors with rehabilitation
secured claims, creditors with rehabilitation claims and shareholders/equity holders are accorded
different treatment based on fair and equitable principles. For example, creditors with rehabilitation
claims may receive some distribution even if creditors with rehabilitation secured claims are not paid in
full.
In a bankruptcy procedure, a secured creditor can exercise rights with respect to its security interest at
any time, independently of the bankruptcy procedure. The order of priority among other creditors is as
follows:
(i). Estate claims. These are claims specifically recognized under the Act, mostly for expenses and costs
necessary for implementing the bankruptcy procedure. Most estate claims arise after the commencement
of the bankruptcy procedure. However, certain claims arising before the commencement of the
bankruptcy procedure, including employees' wages and certain taxes, are also classified as estate
claims. Estate claims must be satisfied as they become due, without being subject to the bankruptcy
procedure.
(ii). Bankruptcy claims. These are claims against the debtor arising out of causes that took place before
the commencement of the bankruptcy, but they are not secured.
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(iii). Subordinated bankruptcy claims. These are certain claims designated as subordinated bankruptcy
claims, including interests, damages accrued after the commencement of the bankruptcy proceeding,
penalties and fines. Creditors with subordinated bankruptcy claims can only participate in distributions
once all ordinary bankruptcy claims are satisfied in full.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

With respect to filing of claims, there are no particularly complex issues other than as already explained
above.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

A procedure similar to “cram-down” exists in case of a rehabilitation procedure.
With respect to a duly submitted rehabilitation plan, the third meeting of interested parties is called
where each class of interested party votes on the rehabilitation plan. The court can approve the
rehabilitation plan if the required consents are obtained from every class. The required consents are as
follows:
(i). Class of creditors with rehabilitation secured claims. The consent of the creditors holding at least
75% (in the case of a rehabilitation plan for continuation of business) or 80% (in the case of a
rehabilitation plan for liquidation) of the total claim amount of the class is required.
(ii). Class of creditors with rehabilitation claims. The consent of the creditors holding at least twothirds of the total claim amount of the class is required.
(iii). Class of shareholders/equity holders. At least 50% of the voting rights of the class is required. No
voting rights are granted to shareholders/equity holders if the debtor company's liabilities exceed its
assets when the rehabilitation procedure is commenced.
If the rehabilitation plan is not consented to by one or more classes and the consent of at least one class
is obtained, the court may approve the rehabilitation plan with certain modifications designed to give
fair and equitable protections to the class(es) that did not consent.
How is procedure formally concluded?

After the court’s approval of a rehabilitation plan, if the rehabilitation plan can be implemented without
difficulty, the court may conclude the rehabilitation procedure and the debtor recovers its normal status.
Please note that, even after the court approves the rehabilitation plan, the debtor and the receiver
continue to be subject to court supervision and approval until the conclusion of the rehabilitation
procedure. On the other hand, if it becomes clear that the debtor cannot implement the rehabilitation
plan, the court will terminate the rehabilitation procedure and a bankruptcy procedure is commenced
against the debtor.
In a bankruptcy procedure, once the final distributions to creditors have been made, following the
liquidation of the bankruptcy estate, a meeting of creditors is convened to make a report on settlement of
the accounts. After the meeting, the court decides that the bankruptcy procedure is concluded.
179

What is the outlook for creditor classes?

In most cases, creditor classes consist of two groups, namely (i) secured creditors (i.e., those with
rehabilitation secured claims) and (ii) unsecured creditors (i.e., those with rehabilitation claims), though
it is possible to classify creditors into three or more classes.

7. Alternative forms of restructuring
Are there non-formal procedure available to the company?
Please refer to our response in 2-2 above regarding a work-out programme.
Are there accelerated processes available?

In case of rehabilitation, the Act provides for an early submission of a rehabilitation plan. That is,
creditors holding 50% or more of the claims against the debtor company are entitled to submit a
rehabilitation plan at any time after commencement of the rehabilitation procedure. Early submission of
a rehabilitation plan has the effect of abridging preparation of the rehabilitation plan and is useful for
early M&A of the debtor company. However, early submission does not change most of procedural
requirements such as filing of claims, interested parties meeting, and so on. In this sense, its
effectiveness is somewhat limited.

8. International Interaction
What international framework of rules apply to the company?

The Act basically adopted the Model Law on Cross-Border Insolvency drafted by the UNCITRAL in
1997 with certain modifications and provides for recognition and assistance of foreign insolvency
proceedings.
Please note that recognition of discharge in a foreign insolvency proceeding is not covered by
recognition and assistance under the Act. Instead, a foreign court’s decision of discharge in the
insolvency proceeding may be recognized as a judgment of a foreign court, based on general rules of
civil procedure.
What is the approach of the company's jurisdiction in respect of foreign proceedings?

Recognition and assistance will be granted to a foreign insolvency proceeding, whether it is a foreign
main proceeding or a foreign non-main proceeding, pending in a state where the debtor company has a
place of business, office or domicile.

180

Latvia
Vita Liberte, Partner, Law Firm VARUL
www.varul.com/en, email: vita.liberte@varul.com, tel: +371 6722 2237

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

A pledge right may be established under a contract or a will or by a court ruling. If there is reason to
believe that execution of a court ruling on the matter may become difficult or impossible, the court or
judge may take a decision to secure the claim. The claim will be secured by entering an interdictory note
in the relevant movable property register or any other public register. However, in practice, the security
established by court ruling is rather temporary; such as in the course of securing claim in the litigation,
the assets in the civil process may be used as a means of security. The subject matter of a pledge may be
all property whose alienation is not specifically prohibited, not only existing but also future property,
and both tangible (movable or immovable) and intangible.
The key objective of a pledge right is to entitle the creditor to sell the pledge if the debtor defaults on his
obligations. Under Latvian law a pledge is valid either on the basis of possession (when it is delivered
to the pledgee) or on the basis of public credibility (when encumbrance notice is entered only in a
public register).
Latvian law prescribes various forms of security as follows:
(i). Mortgage on real property and ships;
(ii). Possessory pledge on tangible and intangible property;
(iii). Commercial pledge on tangible and intangible property;
(iv). Chattel mortgage on ships;
(v). Usufructuary pledge; and
(vi). Financial collateral.
Under the Commercial Pledge Law land vehicles, vessels, aircraft, animals, and a registered herd may
be encumbered. The debtor may pledge all or some of the property of the company or farm. The owner
retains his property right, i.e., transactions do not transfer legal title. A property is encumbered with the
indication that it has been pledged, so that the property cannot be freely acquired.
Cash in a bank account cannot be the subject matter of a commercial pledge, but it may be pledged as
financial collateral. Intangible property also may be pledged. Hence, under the Commercial Law shares
may be pledged on the basis of commercial pledge regulations if the articles of association do not
prohibit the encumbering of shares. A trade mark can be pledged as well according to Law on Trade
Marks and Geographical Indications.
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Latvia operates multiple registers, such as the Commercial Pledge Register, Land Register, Vessel
Register, Movable Property Register, Herd Register, State Trade Mark Registry, Register of Enterprises
and Vehicle Register where encumbrance may be registered. A completed form and appropriate
documents are required to register a pledge according to its type. The holder of the register records the
applications received in order of receipt, indicating the date of receipt and the sequence number
assigned. Therefore, the timing of registration is vital where a particular property is to be encumbered in
the same register. In that case, the “first-to-file” rule applies. This rule ensures credibility and operates
on the presumption that an entry is correct unless the other party proves to the contrary, and valid
arguments must be supplied if the decision of the registry officials is to be reversed.
Despite the lack of registration in a public register, the transaction is binding between the parties.
Therefore, third parties having acted in good faith may claim damage if the transaction has harmed their
interests as a result of failure to register or notify in any other way.
Can transactions entered into by the company be vulnerable to attack?

Validity of a transaction may be challenged on general Civil Law bases.
According to the Insolvency Law the administrator of the insolvent company has the duty to evaluate the
debtor’s transactions and bring an action to court regarding the recognition of the respective transaction
as invalid regardless of the type of transaction, if it has been concluded:
(i). following the day of the proclamation of the insolvency proceedings of a legal person or three
months prior to the day of the proclamation of the insolvency proceedings of a legal person and thereby
losses have been caused to the debtor regardless of whether the person with whom or for whose benefit
the transaction has been concluded, knew or did not know of the losses caused to the creditors;
(ii). within three years prior to the day of the proclamation of the insolvency proceedings of a legal
person and thereby losses have been caused to the debtor, moreover the person with whom or for whose
benefit the transaction has been concluded, knew or should have known of the causing of such losses.
The administrator has also the duty to bring an action to court regarding the recognition of the gift
agreement of the property of a debtor as invalid.
The Insolvency Law provides that a pledge contract is recognised as invalid if the pledge rights have
been founded after the proclamation of the insolvency proceedings of the debtor.
The administrator has the duty to bring an action to court regarding the appeal or discharge of a
transaction also against the heirs of the transaction participants.
In accordance with the Commercial Law creditors of a company who cannot gain satisfaction for their
claim against the company may bring an action for the benefit of the company against the following
persons, who have incurred losses for the company, but have not compensated them:
(i). founders of the company;
(ii). persons who has facilitated the malicious or negligent actions of the founders;
(iii). persons who in bad faith persuades a member of the board of directors or the council, a proctor or
a person with a commercial power of attorney to act against the interests of the company or its
shareholders;
(iv). members of the board of directors and council.
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Creditors of a company have the right to bring an action within five years from the date when the right to
such claim was created, and this right is not restricted also in the cases if the company has withdrawn its
action against the person at fault, a settlement has been entered into, or the losses have occurred in the
fulfilment of a decision of the meeting of shareholders or the council.
What director liabilities might arise from the company trading while in distress?

A board member may face civil, administrative and criminal liability.
According to the Latvian Administrative Violations Code if the debtor fails to submit an insolvency
application with the court in the cases specified by the Law a fine and/ or restriction to hold certain
positions in commercial entities may be imposed on the member of the board of directors.
In accordance with the Commercial Law the members of the board of directors and council are
solidarily liable for losses that they have caused to the company. A claim for compensation for damage
may be filed by a company in case if members of the board (council) did not act as would an honest and
careful manager.
In addition creditors of a company who cannot gain satisfaction for their claim against the company may
bring an action for the benefit of the company against the members of the board of directors and council,
who have incurred losses for the company, but have not compensated them. A board member may cause
damages by action and by inaction.
A board member may be criminally liable for action or inaction done while he was holding positions of
the member of the board of the company and in case if competent authorities prove that he or she is
guilty of committing a criminal offence, intentionally or through negligence has committed an offence
which is set out in the Criminal Law. For example a board member may be liable for arbitrariness,
evasion of tax payments and payments equivalent thereto, fraud, misappropriation etc.
The Criminal Law provides criminal liability for a person who commits driving a legal person into
insolvency, if substantial harm is caused thereby to the rights and interests protected by law of another
person.
Criminal liability is stipulated by the Criminal Law for a person who commits submitting such
application for insolvency wherein false information has been provided or there has been concealment
of information, if due to the application the insolvency proceedings may be announced or was announced
(knowingly untrue insolvency proceedings application).
For a person who commits impeding the course of insolvency proceedings, which conduct is manifested
by the representative of the debtor (legal person the subject of the insolvency proceedings) or of a
natural person (natural person of the insolvency proceedings) in evading taking part in adjudication of
the matter or failing to provide or concealing the information requested by the meetings of creditors of
the legal person the subject of the insolvency proceedings, the court, or the administrator, illegal
alienation of property, concealing property or transactions, non-transference, concealing, destroying or
forging documents or in other intentional acts which delay the course of the insolvency proceedings The
Criminal Law provides criminal liability.

2. Taking action
What formal procedures are available for the company?
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In Latvia there are several proceedings aimed at solving financial difficulties of an undertaking:
(i). Reorganization proceedings which are regulated by the Commercial Law. It is optimal and efficient
mechanism of creation or conversion of the legal entity. A commercial company may be reorganized by
way of merging, division or restructuring.
(ii). Legal protection proceedings which are regulated by the Insolvency Law. It is an aggregate of
measures of a legal nature, whose purpose is to renew the ability of a debtor to settle their debt
obligations, if a debtor has come into financial difficulties or expects to do so.
(iii). Liquidation proceedings:
If the company has enough assets to cover all creditor claims liquidation procedure is applicable. It is
regulated by the Commercial Law. Liquidation is a process of termination of business during which the
liquidator recovers debts, sells company’s assets and satisfy the claims of creditors.
If assets of the company are not enough to cover all of the creditor claims bankruptcy procedure (a part
of insolvency proceeding) is applicable. It is regulated by the Insolvency Law. The insolvency
proceedings of a legal person are an aggregate of measures of a legal nature, within the scope of which
the claims of creditors are settled from the property of a debtor, in order to promote the honouring of the
debtor’s obligations.
What informal procedures are available for the company?

The debtor and the creditor is entitled to agree on settling the debts following by the general regulation
stipulated in the Civil Law of Latvia.
Which procedures are creditor-friendly/debtor-friendly?

More importance is attached to the protection of the debtor´s interests in reorganization proceedings of
an undertaking and in legal protection proceedings than in insolvency proceedings. For example court
decision regarding the initiation of a matter of legal protection proceedings has the following effects:
(i). a stay of the enforcement of judgments in matters regarding that adjudged, and the recovery of the
amount not yet recovered and in matters regarding the honouring of obligations through the court in
accordance with the procedure specified in the Civil Procedure Law;
(ii). a prohibition for the secured creditor to request the sale of the pledged property of the debtor;
(iii). a prohibition for the creditor to submit an application for the insolvency proceedings of a legal
person;
(iv). the suspension of the penalty and of the late charge increment etc.
Insolvency procedure is considered as more focused on protecting creditors due to the aim of the
bankruptcy procedure – to sell all of the debtor’s property and the funds acquired from the sale shift for
settling the claims of creditors.
What are the triggers for insolvency?

Insolvency proceedings of a legal person is applied in respect of a legal person, partnership, individual
merchant or a person registered in a foreign country, who performs permanent economic activities in
Latvia. Insolvency proceedings are applied to a debtor if any of the following features of the insolvency
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proceedings exists:
(i). it has not been possible to execute the court adjudication regarding the recovery of debt from the
debtor;
(ii). the debtor has not honoured one or more debt obligations, from which the basic debt exceeds
amount stipulated by the Insolvency Law and whose deadline has expired and the creditor have issued
or sent a warning to the debtor regarding their intention to submit an application for the insolvency
proceedings;
(iii). the debtor has not paid an employee the work remuneration in full, compensation for damages in
connection with an accident at work or an occupational disease or has not carried out the mandatory
social insurance payments within two months following the day specified for payment;
(iv). the debtor is unable to honour the debt obligations whose deadline has expired;
(v). in accordance with the initial financial report of liquidation the debtor has insufficient assets to
satisfy all the justified claims of the creditors, or this condition is discovered during the course of
liquidation;
(vi). if a matter of legal protection proceedings has been initiated in respect of a debtor for the second
time in a year, but the implementation of the legal protection proceedings has not been proclaimed;
(vii). when implementing the legal protection proceedings, a debtor has not performed the activities
specified in the Insolvency Law or has provided false information;
(viii). a debtor has not implemented the plan of measures of the legal protection proceedings for more
than 30 days and has not submitted the amendments to this plan to court; or
(ix). the debtor violates the restrictions of action during legal protection proceedings;
(x). if the debtor is unable to honour the obligations specified in the plan of measures of the legal
protection proceedings.
What is the process for filing?

In order to start an insolvency proceeding of a legal person an application for insolvency proceeding
have to be submitted with a court where the company has its registered seat. Registered seat may be
determined from the Commercial Registers of Register of Enterprises whose mission is to perform the
registration of legal entities and keeping of the relevant registers.
An application for insolvency proceeding must contain the name of the court, the firm name, registration
number and legal address of the creditor and debtor as well as the element of insolvency proceedings
must be indicated in the application. The document proving the payment of the State fee and other court
costs as well as the document proving the payment of the insolvency proceedings deposit must be
attached to application. In compliance with the chosen element of insolvency proceedings documents
certifying the reasonableness of chosen element have to be appended to application.
For example submitting an application for insolvency proceedings in compliance with the insolvency
element of impossibility to execute the court adjudication regarding the recovery of debt, the creditor
have to append to the application evidence regarding substantiation and amount of the claim as well as a
statement issued by the bailiff regarding impossibility to recover the debt from the debtor.
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In order to start a legal protection proceeding a debtor submits with a court where the company has its
registered seat an application for legal protection proceeding. The name of the court, the firm name,
registration number and legal address of a debtor have to be indicated in the application. Debtor has to
indicate non-existence of restrictions specified by the Insolvency Law for initiation of a legal protection
proceeding as well as indicate whether during a year a matter regarding legal protection proceedings
has been initiated in respect of a debtor but implementation of legal protection proceedings has not been
announced. Documents confirming the payment of the State fee and other court costs and conditions by
which the application is justified have to be appended to the application.
After the initiation of a matter of legal protection proceedings in the court a debtor formulates a plan of
measures of the legal protection proceedings, which is co-ordinated with the creditors and submitted for
approval to court. The task of the plan is to ensure that the gain of the creditors not having co-ordinated
the plan, by implementing the legal protection proceedings, is at least as large as that if the insolvency
proceedings of a debtor were proclaimed at the moment of the approval of such a plan. The following
documents have to be appended to the plan of measures of legal protection proceedings:
(i). a report on the forecast of proposed cash flow during the first year of the proceedings, explaining the
items of the report in the interval of one month, while for the subsequent years, in the interval of three
months;
(ii). the objections submitted by creditors and not taken into account in respect of the plan of measures
of the legal protection proceedings;
(iii). the opinion of the administrator.
The Insolvency Law provides also extrajudicial legal protection proceedings where comparing to the
legal protection proceeding the debtor has formulated a plan of measures before commencement of a
matter and submits it to a court together with an application for the initiation of a matter of extrajudicial
legal protection proceeding.
Who can place the company into insolvency proceedings?

An application for the insolvency proceedings of a legal person may be submitted to the court where the
company has its registered legal address by a creditor or creditors, a debtor or an administrator. The
insolvency proceedings of a legal person may be commenced by the liquidator of the main proceedings
(Article 29(a) of Council Regulation No 1346/2000) and the proceeding is adjudicated by the court
according the location of the main interest centre of the debtor.
Comparing to insolvency proceedings only based on debtor’s application the court initiates matter of
legal protection proceedings.
What is the extent of court involvement?

Both insolvency and legal protection proceedings are effected as judicial proceedings.
Courts exercise supervision over the lawfulness of insolvency and legal protection proceedings and
perform other duties provided by laws. Courts decide on the commencement of proceedings and
approval of plan of measures of legal protection proceedings, appointment and discharge of an
administrator and termination of both proceedings (no matter what the basis for termination), confirm
amendments to the plan for measures of legal protection proceedings. Courts settle all kinds of disputes,
particularly disputes related to defending claims, but also actions for recovering assets. Courts approve
statements of auction submitted by an administrator within insolvency proceedings. In addition, a court
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exercises general supervision over the activities of an administrator.
How long will the insolvency process take?

The length of an insolvency proceeding depends on the complexity of the case and whether the parties
challenge court rulings made during the proceedings and how the process of defending claims goes. As a
rule, bankruptcy proceedings last a year or two. However, it is not unusual for complex bankruptcy
proceedings involving court cases to last for more than two years.
The time period for the implementation of legal protection proceedings should not exceed two years
from the day of the coming into effect of the court adjudication. Mentioned time period may be extended
by additional two years, if the majority of the creditors agree thereto.
What other steps, such as notices, are required?

If the debtor (legal entity) has not honoured one or more debt obligations, from which the basic debt
amount separately or in total exceeds the amount stipulated by the Insolvency Law and whose deadline
has expired, before submitting an application for insolvency proceedings creditor or creditors have to
issue or sent a warning paid by the sender to the legal address of the debtor regarding their intention to
submit an application for the insolvency proceedings of a legal person, and the debtor has not paid their
debt or raised justified objections to the claim within three weeks following the handing over of the
warning to the postal merchant.
If it is impossible to execute the court adjudication regarding the recovery of debt, the creditor have to
append to the application regarding commencement of insolvency proceedings a statement issued by the
bailiff regarding impossibility to recover the debt from the debtor.
If employee of the debtor is submitting an application for insolvency proceedings, he/she have to append
to the application a statement issued by the employer regarding the amount of work remuneration and
mandatory social insurance payments.
If an application for insolvency proceedings is submitted by the debtor evidence that the participants
(members) of the commercial company, members of the society or other founders or participants of a
legal person are informed regarding submission of the application for insolvency proceedings
(commonly a letter) and evidence regarding the right of representation (commonly a statement issued by
the Register of Enterprises) have to be append to the application.
In submitting an application for the commencement of insolvency proceedings specified in Article 3(2)
of Council Regulation No 1346/2000, a debtor shall append a certification regarding the location of
main interest centre of the debtor to the application for insolvency proceedings.
What rights does the company as debtor benefit from?

Before the courts’ decision regarding proclamation of insolvency proceedings the debtor has a right to
file an application for insolvency proceedings, object to the application for insolvency proceedings of
the creditor and participate in the hearing. Debtor may request the prosecutor general to submit a protest
to the Senate of the Supreme Court regarding a court adjudication that has come into effect hence a court
judgment regarding proclamation of insolvency proceedings may not be appealed.
After the proclamation of insolvency proceedings of a legal person administrator obtain all the rights,
duties and responsibilities of administrative bodies provided for in regulatory enactments, the articles of
association of the debtor or in contracts and he/she alone is representing the interests of the debtor.
However the administrator appoints a representative of the debtor (a member of an executive authority,
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the head of a supervisory body), whose participation at the insolvency proceedings is mandatory.
The representative of a debtor has the following rights:
(i). to become acquainted with the claims submitted by creditors and to express the objections against
them to the administrator;
(ii). to request and receive information about the sale of the property of the debtor;
(iii). to participate in the creditors’ meeting and become acquainted with the minutes thereof;
(iv). to request that the administrator convenes a creditors’ meeting in accordance with the procedure
specified in this Law;
(v). to formulate the plan of measures of the legal protection proceedings; and
(vi). to lodge a complaint regarding the decision of the creditors’ meeting or the administrator or bring
an action to court in accordance with the procedure specified in this Law.
Is there anything resembling a debtor in possession process?

After the proclamation of insolvency proceedings of a legal person the debtor loses the right to act with
all its property, as well as with the property of third persons that is possessed or held by the debtor, and
such a right are acquired by the administrator.
In legal protection proceedings, however, the undertaking continue its economic activities and retain
control over its assets and the right to dispose of assets remains with the management of the undertaking
or members of a body substituting it. Notwithstanding if a debtor performs transaction which exceed
amount indicated in the plan of measures of the legal protection proceedings, this transaction must be coordinated with the administrator. The court decision regarding the initiation of a matter of legal
protection proceedings has the effect of a prohibition to perform the liquidation of a debtor and
prohibition to perform transactions which are not provided in the plan of measures of the legal
protection proceedings (for example, alienation of the real estate if allowed only if it is provided in the
plan of measures).
Are there any local law red-flags particularly relevant to a situation?

In relation to insolvency proceedings it is important to note that creditors are required to notify the
administrator of all their claims against the debtor which arose before the proclamation of insolvency
proceedings regardless of the basis or the due dates for fulfilment of the claims no later than within one
month from the day when the entry has been made in the Insolvency Register (publicly accessible
register) regarding the proclamation of the insolvency proceedings of the debtor.
If a creditor has missed the deadline for submitting a claim, he may submit claim against the debtor
within a deadline not exceeding six months from the day when the entry has been made in the Insolvency
Register but not later than until the day when the plan for settling the creditors’ claims has been
formulated. In that case the creditor in question will be included in the Register of Creditors’ Claims,
however, this creditor shall not be granted voting rights in the Creditors’ Meetings. After deadline
mentioned above the creditor will lose his or her creditor status and his or her rights to claim against the
debtor.
Important to note that during legal protection proceedings it is prohibited for the secured creditor to
request the sale of the pledged property of the debtor, except if the prohibition causes significant harm to
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the interests of this creditor (including the existence of the threat of the destruction of the pledged
property, or the value of the pledged property has reduced significantly) as well as it is prohibited for
the creditor to submit an application for the insolvency proceedings of a legal person.
Are there any political factors which may come into play?

No.

3. Creditor issues
are unsecured creditors affected?

In insolvency proceedings creditors´ claims not secured by a pledge will be satisfied after the claims of
pledgees have been satisfied. In reality, their claims are usually either entirely unsatisfied or satisfied to
a small extent. However only unsecured creditors are granted with voting rights in a Creditors’ Meeting.
If the amount of received money of selling the pledged property does not cover the claims of the secured
creditors in full amount, the administrator grant the relevant creditors with the status of unsecured
creditor for the part of the claim not covered and grant with voting rights in a Creditors’ Meeting.
The interests of unsecured creditors are better protected in legal protection proceedings than in
insolvency proceedings. The plan of measures of legal protection proceedings within the scope of the
creditors’ group and each type of the claim of the creditors may only anticipate the proportional
repayment or reduction of the basic debt, penalty or interest. As well as the plan of measures of legal
protection proceedings may provide the postponement of the honouring of payment obligations and/ or
allow the obligation to be performed in installments. In case the legal protection proceedings are
successful unsecured creditors’ claims are still satisfied to a larger extent than in insolvency
proceedings.
The real problem is that debtors often are not able to execute the plan of measures of legal protection
proceedings which is why it often changes into insolvency proceedings and the end result is the same for
creditors whose claim is not secured by a pledge – their claims are either entirely unsatisfied or are
satisfied to a very small extent.
How might a secured creditor enforce its security?

According to Insolvency Law within insolvency proceedings the sale of the pledged property of the
debtor is taking place in public auctions, if the secured creditor has not agreed with the administrator on
the sale of property without an auction. By agreeing with the secured creditor on the sale of pledged
property, the administrator shall ensure that this property is sold for as high price as possible, taking into
account the interests of unsecured creditors.
Besides a secured creditor may request the sale of the pledged property of a debtor in the legal
protection proceedings, if prohibition of sale causes significant harm to the interests of this creditor
(including the existence of the threat of the destruction of the pledged property, or the value of the
pledged property has reduced significantly). The decision to permit the sale of the pledged property of a
debtor is taken by the court where the legal protection proceedings have been initiated.
The plan of measures of legal protection proceedings have to be anticipated the procedure by which the
obligations of the debtor against the secured creditor arising from the contract shall be honoured and the
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regular payments arising from the contract.
The Insolvency Law provides that expenditure arising if the pledged property included in the plan of
measures of legal protection proceedings is damaged or the value thereof is reduced, is the expenditure
of insolvency proceedings in the amount of the value of the pledged property of the claim of the secured
creditor or the reduction thereof.
Will set-off apply and if so do any issues arise from this?

A set-off in the insolvency proceedings of a legal person is permitted if the mutual claims of the debtor
and creditor have arisen at least six months prior to the proclamation of the insolvency proceedings of a
legal person.
In the legal protection proceedings the set-off is permitted if the right to claim of the debtor against the
creditor has arisen at least three months prior to the court decision regarding the initiation of the matter
of legal protection proceedings.
Are there prevailing inter-company debt issues?

No
Is creditor recourse available in respect of any company affiliates?

No
Will a creditor committee be established and if so what is its role?

The Insolvency Law in force do not provide establishment of creditor committee.

4. Continuing the business
Who controls the company in a given procedure?

The administrator leads the debtor in insolvency proceedings and organizes continuation of the business
activities of the debtor. Administrator has the rights and duties of a board member. Within two months
from the day of the proclamation of the insolvency proceedings, the administrator compiles a plan for
the sale of the debtor’s property where the continuing of the business may be provided. The
administrator send the plan to all creditors, the debtor’s representative and the guarantor (if such exist)
and within 15 days from the sending of the plan the creditor and debtor’s representative have the right to
object to the administrator’s proposal for the method of sale of the non-pledged property of the debtor,
the cession of the claims offered and the planned costs of the insolvency proceedings of a legal person.
After the initiation of a matter of legal protection proceedings a debtor have to formulate a plan of
measures of the legal protection proceedings, which have to be co-ordinated with the creditors and
approved by the court. The administrator is providing the supervision of the legal protection
proceedings and is providing an opinion regarding the plan of measures. The debtor is implementing the
plan of measures of legal protection proceedings.
In order to ensure the supervision of legal protection proceedings and insolvency proceedings, the
Insolvency Administration controls the administrator’s activities, as well as examine complaints about
190

the administrator’s actions, except the cases when complaints about the administrator’s decisions are
examined by the court in which the respective matter was initiated.
How is the company financed?

According to the Insolvency Law the expenditure of legal protection proceedings are covered from the
debtor's funds.
The costs of insolvency proceedings of a legal person are covered from the debtor’s property. If it is
impossible, the costs are covered from the deposit for the insolvency proceedings of a legal person,
which is paid to the administrator as the costs of the insolvency proceedings. If it is impossible to cover
the costs of the insolvency proceedings from the debtor’s property, they may be financed from the funds
of the debtor’s representative, the administrator, creditor, creditor groups or other natural person or
legal person and upon the initiative thereof, by the persons referred to agreeing thereto in writing with
the administrator, if such agreement conforms to the creditors’ interests.
Is it possible to arrange DIP funding (or similar)?

Latvia does not have DIP funding. However, there are no legal obstructions for insolvent company to
take a loan within insolvency proceedings. The main issue is whether creditor will want to grant a loan
to already insolvent company. The obligation to return the loan is deemed to be a consolidated
obligation on a general basis.
How will proceedings affect employees and what rights do they benefit from?

The methods applied in the legal protection proceedings (such us the postponement of the honouring of
payment obligations) may be applicable to the claims of an employee for work remuneration, if the
employee concerned agrees thereto. Proportional reduction of claims for work remuneration of
employees is not applicable if the relevant consent of employee has not been received. The status of
creditor is not applicable to an employee of a debtor in legal protection proceedings. The salaries of the
debtor’s employees are included in the expenditure of legal protection proceedings and are covered
according to the plan of measures of the legal protection proceedings.
If debtor has not paid an employee the work remuneration in full, compensation for damages in
connection with an accident at work or an occupational disease or has not carried out the mandatory
social insurance payments within two months following the day specified for payment, it is a reason for
employee who has or who has had employment legal relationships with debtor to start insolvency
proceeding of the employer (legal entity). However if the legal protection proceedings is started it is
prohibited for creditor (also employee) to submit to court petition to start insolvency procedure of the
debtor.
Creditors’ claims of employees against a debtor have to be submitted to the administrator within one
month from the day when the entry has been made in the Insolvency register regarding the proclamation
of the insolvency proceedings of the debtor. The administrator take the decision regarding the
recognition, non-recognition or partial recognition of the creditor’s claim of a debtor’s employee within
15 days following the receipt of this claim. Administrator is responsible to submit to the Insolvency
Administration an application regarding the settling of the claims of employees from the resources of the
guarantee fund for employee claims. The following claims of employees shall be satisfied from the
resources of the employee claims guarantee fund:
(i). work remuneration;
(ii). reimbursement for annual paid leave;
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(iii). reimbursement for other types of paid leave;
(iv). severance pay in connection with the termination of an employment legal relationship;
(v). reimbursement for injury in connection with an accident at work or an occupational disease;
Claims in respect of such State social insurance mandatory contributions and personal income tax
payments, which are associated with the payments referred above, also are satisfied from the resources
of the employee claims guarantee fund.
According to the Insolvency Law the employees’ claims are settled from the debtors’ assets after
covering in full the costs of the insolvency proceedings of a legal person and the claim of the Insolvency
Administration if the claims of the debtor’s employees are settled from the resources of the guarantee
fund for employees’ claims. The remaining funds of the debtor are divided for the settlement of the
remaining claims of non-secured creditors.
During insolvency process administrator is entitled to hire and dismiss from work employees, including
those who were employed before the day of the proclamation of the insolvency proceedings of a legal
person.
The Insolvency Law states that the Insolvency Administration as a State authority within the scope of the
competence protects employees’ interests in case of the insolvency of the employer thereof.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

If the contract entered into by the debtor has not been executed or has been partially executed on the day
of the proclamation of the insolvency proceedings of a legal person, the administrator is entitled to
request the execution from the other contracting party or to unilaterally withdraw from the contract. The
administrator has the right to execute the contract if such action does not reduce the debtor’s assets. If
the administrator unilaterally withdraws from the execution of the contract, the other contracting party
has the right to submit his or her creditor’s claim.
The continuation of the execution of contracts which have not been terminated as well as the execution
of the contracts which have been entered into by the administrator on behalf of the debtor with third
persons during the insolvency proceedings of a legal person are financed from the debtor’s funds.
According to the Insolvency Law after proclamation of the insolvency proceedings of the debtor the
administrator has the duty to evaluate the debtor’s transactions and bring an action to court regarding the
recognition of the respective transaction as invalid regardless of the type of transaction, if it has been
concluded:
(i). after or three months prior to the day of the proclamation of the insolvency proceedings of a legal
person and thereby losses have been caused to the debtor;
(ii). within three years prior to the day of the proclamation of the insolvency proceedings of a legal
person and thereby losses have been caused to the debtor, moreover the person with whom or for whose
benefit the transaction has been concluded, knew or should have known of the causing of such losses.
In addition the administrator has the duty to bring an action to court regarding the recognition of the gift
agreement of the property of a debtor as invalid.
The amounts of money which the debtor has paid for covering the debt within the six months prior to the
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day of the proclamation of the insolvency proceedings of a legal person, as well as after the day of the
proclamation of the insolvency proceedings of a legal person (except the amounts of money which the
administrator has paid during the insolvency proceedings of a legal person), must be repaid if at least
one of the conditions stipulated in the Insolvency Law is established.

5. Claims issues and procedures
What is the method for the filing of claims?

The administrator is notified of a claim by a written petition submitted to the administrator. The proof of
claim must set out the content, basis and amount of the claim, separately referring to the amount of the
main claim and the amount of the ancillary claim, and whether the claim is secured by a pledge.
Documents proving the circumstances specified in the proof of claim shall be annexed thereto.
What is the timing for the filing of claims?

Creditors’ claims against a debtor shall be submitted to the administrator within one month from the day
when the entry has been made in the Insolvency Register regarding the proclamation of the insolvency
proceedings of the debtor.
If a creditor has missed the deadline for submitting a claim he may submit claim against the debtor
within a deadline not exceeding six months from the day when the entry has been made in the Insolvency
Register regarding the proclamation of the insolvency proceedings, but not later than until the day when
the plan for settling the creditors’ claims has been formulated. In that case creditor in question will be
included in the Register of Creditors’ Claims, however, he/she will not be granted voting rights. After
this deadline the creditor will lose creditor status and rights to claim against the debtor.
How will claims rank?

The administrator divides the submitted claims of creditors into two groups- claims of secured creditors
and claims of non-secured creditors.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

No.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

There are no cram-down procedures stipulated in the Insolvency Law.
However the Insolvency Law is providing reorganization of debtor (legal entity) as one of methods
applied in legal protection proceedings. It is applicable only if anticipated in the plan of measures of the
legal protection proceedings. The plan of measures of the legal protection proceedings is coordinated
with creditors and approved by the court. Prior to the approval of the court, the administrator prepares
an opinion regarding such a plan. Creditors do not have the right to request security during the process
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of reorganisation of a debtor.
In addition the Insolvency Law is providing transition of an insolvency proceedings in to legal
protection proceedings, excepted cases where the court proclaim the insolvency proceedings of a legal
person due to the fact that debtor has not performed required activities of the legal protection
proceedings or did not implement the plan of measures of the legal protection proceedings.
How is the procedure formally concluded?

Insolvency proceedings terminate by restoring solvency of the debtor (for example, in case the debtor
has settled all the obligations thereof), the liquidation of the undertaking or with the court adjudication
for the implementation of the debtor’s legal protection proceedings.
Insolvency proceedings usually have a liquidating nature. Rehabilitation of an undertaking is very rare
and mostly it may be achieved by transition of an insolvency proceedings in to legal protection
proceedings.
After implementation of administrator’s plan for the sale of the debtor’s property and the plan for
settling the claims of creditors or after preparation of the report regarding the non-existence of the
debtor’s property, the administrator submits an application to court for the termination of the insolvency
proceedings of a legal person, appending documents which prove the facts mentioned in the application.
The application sets out information concerning the insolvency process as a whole and particularly the
money received from the sale of debtor’s property thereof, payments, activities of the administrator,
accepted claims of creditors, expenses and other circumstances relevant to the insolvency proceedings.
Only court may take a decision on termination of insolvency proceedings of a legal person. The Register
of Enterprises takes decision on the exclusion of the debtor from the respective register upon receipt of
a State Archive statement regarding the transfer of debtor’s documents for storage.
Ideally the legal protection proceedings terminate after successful implementation of the plan of
measures of the legal protection proceedings by restoring of debtor’s solvency. A court take a decision
upon receipt of an application of the debtor on termination of legal protection proceedings. A written
opinion of the administrator regarding implementation of the plan for measures of legal protection
proceedings must be appended to the application. A court send immediately a true copy of the decision
on termination of legal protection proceedings to the submitter of the application, the administrator, as
well as the Register of Enterprises that makes entries in the Insolvency Register.
A court take a decision upon its one initiative on termination of legal protection proceedings in the case
if:
(i). the majority of creditors have not supported the plan of measures of the legal protection
proceedings;
(ii). the plan of measures of the legal protection proceedings does not comply with the requirements of
the Insolvency Law.
Legal protection proceedings may be terminated also by proclamation of insolvency proceedings of a
legal person. In accordance with the Insolvency Law an administrator has the duty to submit an
application to court for the insolvency proceedings of a legal person, concurrently requesting the
termination of legal protection proceedings, if:
(i). when implementing the legal protection proceedings, a debtor has not performed the activities
specified in the Insolvency Law or has provided false information;
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(ii). a debtor has not implemented the plan of measures of the legal protection proceedings for more than
30 days and has not submitted the amendments to this plan to court; or
(iii). the debtor violates the restrictions of action specified in this Law.
What is the outlook for creditor classes?

There is no official statistics regarding the effectiveness of insolvency proceedings. But the common
practice shows that only secured creditors obtain partial reimbursement of claims.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

A company has the possibility to negotiate privately with the creditors.
In some cases a debtor may resolve financial difficulties via reorganization process without starting
insolvency or legal protection proceedings. The Commercial Law provides that a company may be
reorganized by way of merging, division or restructuring. Companies involved in the reorganization
process may be companies of the same type or various types.
If two or more already existing companies are involved in the reorganization process, they enter into a
reorganization agreement where is indicated the information regarding companies involved, their shares
exchange coefficient and the amount of premium, the division of the capital shares among the
shareholders of the acquiring company, the provisions for the transfer of the capital shares of the
acquiring company to the shareholders of the companies to be acquired, divided or restructured etc.
Mentioned agreement is one of the main documents of the reorganization process where restructuring of
debts also may be provided.
Each of the companies involved in the reorganization process submit a notice of reorganization, with the
draft agreement appended, to the Register of Enterprises and afterwards the information regarding
reorganization is promulgated in the newspaper Latvijas Vēstnesis.
Each of the companies involved in the reorganization process prepare a reorganization prospectus. A
meeting of shareholders of each of the companies involved takes a decision regarding reorganization. In
order to protect creditor interests within fifteen days from the day of taking of mentioned decision, each
of the companies inform in writing all of its creditors as well as publish in the official newspaper
Latvijas Vēstnesis a notice that a decision on reorganization has been taken.
A reorganization is considered as being in effect from the time when recordings have been made in the
Commercial Register regarding all the companies involved in the reorganization process.
Are there accelerated processes available?

No

8. International Interaction
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What international framework of rules apply to the company?

The Council Regulation (EC) No 1346/2000 on insolvency proceedings is applicable.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

If the center of the main interests of a company (COMI), within the meaning of recitals 12 and 13 of the
preamble to Regulation 1346/2000, is in a EU member state (except Denmark), the insolvency
proceedings of that state are recognized as the main insolvency proceedings and bankruptcy is declared
in that state.
Secondary insolvency proceedings commenced by a court of another member state are recognized in
case Latvian company has its establishment in that state within the meaning of Article 2(h) of the
Regulation 1346/2000.
If a decision on declaration of bankruptcy with respect to an Latvian company is made in Denmark or
some other country that is not a member of the EU, the decision will be recognized pursuant to the
Latvian Civil Procedure Law. As a rule, a foreign court decision will be recognized in Latvia, except
the following cases:
(i). the foreign court, which made the adjudication, was not competent in accordance with Latvian law
to adjudicate the dispute or such dispute is an exception jurisdiction of the Latvian courts;
(ii). the adjudication of the foreign court has not come into lawful effect;
(iii). the defendant was denied a possibility of defending his or her rights, especially if the defendant
who has not participated in the adjudication of the matter was not in a timely and proper manner notified
regarding appearing in court, except if the defendant has not appealed such adjudication even though he
or she had the possibility to do so;
(iv). the adjudication of the foreign court is not compatible with a court adjudication already made
earlier and entered into lawful effect in Latvia in the same dispute between the same parties or with
already earlier commenced court proceedings between the same parties in a Latvian court;
(v). the adjudication of the foreign court is not compatible with such already earlier made and entered
into lawful effect adjudication of another foreign court in the same dispute between the same parties,
which may be recognised or is already recognised in Latvia;
(vi). the recognition of the adjudication of the foreign court is in conflict with the public structure of
Latvia; or
(vii). in the making the adjudication of the foreign court, the law of such state was not applied as should
have been applied in conformity with Latvian international private law conflict of law norms.
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Lithuania
Robert Juodka, Partner, Varul
www.varul.com/en, email: robert.juodka@varul.com, tel: +370 5 248 7337
At the beginning of the questionnaire it shall be noted that in the Republic of Lithuania two types of
procedures regarding solvency issues of the enterprises exist: bankruptcy procedure and restructuring
procedure (both procedures are hereinafter jointly referred to as the insolvency proceedings).
Insolvency proceedings shall be considered as a set of measures in order to settle the financial issues
and satisfy interests of creditors. Financial difficulties are related to financial state of a company
(debtor), when it fails to fulfil undertaken obligations due to the lack of assets. However these
procedures shall be applied under different circumstances and final results of these procedures is likely
to be different.
Insolvency proceedings may be invoked when financial difficulties of a debtor resemble the ones
indicated in the Law on Enterprise Bankruptcy of the Republic of Lithuania, and/or in the Law on
Restructuring of Enterprises of the Republic of Lithuania.
Activities of specific legal entities are regulated by certain legal acts, which cover some aspects of
insolvency proceedings of such legal entities, id est. the Law on Financial Institutions, the Law on
Banks, the Law on Insurance, the Law on Markets in Financial Instruments, the Law on the Guarantee
Fund and other legal acts of the Republic of Lithuania may be applicable. Main objective of these legal
acts is not to regulate bankruptcy proceedings of the mentioned legal entities, but to establish specific
provisions indicating exemptions or specifics of bankruptcy proceedings compared to the Enterprise
Bankruptcy Law.

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Insolvency proceedings
In order to take security over his assets creditor of the company shall be in compliance with the
following conditions, established in the Lithuanian Law on Restructuring of Enterprises (hereinafter –
the Law on Restructuring) and in the Law on Enterprise Bankruptcy of the Republic of Lithuania
(hereinafter – the Enterprise Bankruptcy Law):
− the enterprise has acquired a status of an enterprise under restructuring or bankruptcy;
− the creditor shall, within a time period prescribed by the court, forward his claims accompanied by
the documents substantiating them, and shall also specify how the enterprise has secured the discharge of
these claims;
− claims submitted by the creditor shall be approved by the court.
Only after approval by the court of the creditor’s claim, the creditor is entitled to take security over his
assets under the procedure established in the Law on Restructuring and in the Enterprise Bankruptcy
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Law. Two types may be distinguished on how a creditor may secure his assets during insolvency
proceedings:
a) creditor’s active participation in the implementation of insolvency proceedings;
b) statutory security over creditor’s claim.
a) Active participation of a creditor in the insolvency proceedings shall be considered as realization by
the creditor of his rights which are granted to him by law and if any actions will be taken by the creditor
these rights will be deemed realized. Non-use of such rights does not suspend or violate insolvency
proceedings. For example, the Law on Restructuring provides that a meeting of creditors1 approves a
restructuring plan2 of the enterprise, in both insolvency proceedings creditors may ask the insolvency
administrator or competent bodies of the company for information about how the insolvency proceedings
are implemented and how the interests of creditors are granted and take respective measures to stop
activities which violate interests of creditors, thereof3. Therefore the creditors of an enterprise are
vested with the power to influence insolvency proceedings by actively participating in these
proceedings.
b) The statutory security over creditor’s claim is established in the Law on Restructuring and the
Enterprise Bankruptcy Law and shall be considered as a procedure of creditor’s claim satisfaction
sequence, whereby one type of creditors have priority before another. This sequence cannot be changed
and shall be as it is established in the above laws. The statutory procedure establishes a sequence and
order of satisfaction of the creditors’ claims obtained from the sale of the assets of the enterprise or by
transferring the assets and shall be as described herein below.
Bankruptcy proceedings
Satisfaction of claims secured by mortgage/pledge
The creditor’s claims secured by pledge and/or mortgage shall be satisfied first of all from the proceeds
obtained from the sale of the pledged assets of the enterprise or by transferring the pledged assets.
Where the pledged assets are sold at a price higher than the amount of claims secured by the pledge
and/or mortgage, the remaining balance of the funds shall be allocated for the satisfaction of claims of
other creditors in accordance with the procedure set forth below4.
Where the proceeds of the sale of the pledged assets are insufficient, the remaining amount of unsatisfied
claims shall be satisfied in the manner (usually third in line) as specified below.
Creditors’ claims secured by pledge and/or mortgage shall be satisfied in the manner (first in line) as
specified in point 3 below, without exceeding the value of the pledged assets determined by an
independent property appraiser.
Stages of satisfaction of claims
All creditors’ claims based on the sequence specified below shall be satisfied in two stages. During the
first stage, claims of creditors, without the calculated interest and default interest, shall be satisfied in
accordance with the sequence established below; and during the second stage – the remaining creditors’
claims (interest and default interest) shall be satisfied according to the same sequence.
Sequence of satisfaction of claims
First in line for satisfaction shall be claims of the employees relating to employment relations; claims
for the compensation for damage due to mutilation or other bodily injury, contraction of an occupational
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disease or death due to an accident at work; claims of natural and legal persons for payment for
agricultural produce purchased for processing.
N.B. The claims of creditors who have granted new credits to the enterprise during the process of
bankruptcy (i.e. after initiation of bankruptcy) shall be considered as current payment and shall be
satisfied after expiry of payment period and without falling in the procedure of claims satisfaction
established in this part.
Second in line for satisfaction shall stand all the remaining claims of creditors, except for the creditors’
claims of third line (as specified below), including claims for payment of taxes and other payments into
the budget as well as compulsory state social insurance contributions and compulsory health insurance
contributions; claims relating to loans granted from the funds borrowed on behalf of the State and loans
granted with the guarantee of the State or guarantee institutions the discharge of whose liabilities is
guaranteed by the State, relating to assistance granted from the EU funds and remaining creditors’ claims
secured by pledge and/or mortgage which were not satisfied from the proceeds of the sale of the
pledged assets and which exceed the value of the pledged assets not being sold during the bankruptcy
process.
Third in line for satisfaction shall stand all other usual claims of creditors including the of shareholders
of the enterprise in bankruptcy who became creditors of the enterprise prior to initiation of the
bankruptcy proceedings and who alone or together with other participants control the enterprise in
bankruptcy (who became creditors of the enterprise both directly and indirectly through parent
enterprises or subsidiaries or through legal persons of other legal forms they control) that are not
relating to employment relations of such shareholders.
During each stage, creditors’ claims of each successive sequence shall be satisfied following full
satisfaction of the creditors’ claims of the preceding sequence of the respective stage. If funds are
insufficient to satisfy all the claims of one sequence of one stage in full, the said claims shall be satisfied
in proportion to the amount due to each creditor.
Restructuring proceedings
Satisfaction of claims secured by mortgage/pledge
During the process of restructuring creditor’s claims that are secured by pledge and/or mortgage shall be
satisfied first from the proceeds of the sale of the enterprise’s pledged assets. Where the proceeds of the
sale of the pledged assets are insufficient, the remaining amount of unsatisfied claims shall be satisfied
in the manner (second in line) as specified in 3 below.
Where the restructuring plan does not provide for the sale of the pledged assets, creditors’ claims
secured by pledge and/or mortgage shall be satisfied in the manner (first in line) as specified in below,
without exceeding the threshold value of the pledged assets determined by an independent property
appraiser.
The creditors’ claims secured by pledge and/or mortgage to the extent they exceed the value of the
pledged assets which are not being sold during the restructuring shall be satisfied in the manner (second
in line) as specified below.
Stages of satisfaction of claims
All creditors’ claims based on the sequence specified below shall be satisfied in two stages. During the
first stage, claims of creditors, without the calculated interest and default interest, shall be satisfied in
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accordance with the sequence established below in; and during the second stage – the remaining
creditors’ claims (interest and default interest) shall be satisfied according to the same sequence.
Sequence of satisfaction of claims
First in line for satisfaction shall stand claims of employees relating to employment relations (including
income tax of individuals and state social insurance contributions); claims for compensation due to
mutilation or other bodily injury, contraction of an occupational disease or death due to an accident at
work; natural and legal persons’ claims for payment for agricultural produce purchased for processing
and creditors’ claims secured by pledge and/or mortgage not exceeding the value of the pledged assets
which are not being sold during the restructuring.
Second in line for satisfaction shall stand all the remaining claims of creditors, except for the creditors’
claims of third line (as specified below), including claims for compulsory payments and loans granted
from the funds borrowed on behalf of the State and loans granted with the State guarantee, or guarantee
institutions the discharge of whose liabilities is guaranteed by the State, claims for assistance granted
from the EU funds, and remaining creditors’ claims secured by pledge and/or mortgage which were not
satisfied from the proceeds of the sale of the pledged assets and which exceed the value of the pledged
assets not being sold during the restructuring process.
N.B. The claims of creditors who have granted new credits to the enterprise during the process of
restructuring (i.e. after initiation of restructuring according to the business plan for the period of
restructuring) that are not secured by pledge and/or mortgage, which arise following non-repayment of
these credits by the enterprise within the time limits set in the agreements shall be satisfied before the
creditors’ claims of the Second line. Thus, some special priority is given to creditors who have given
new loans to the enterprise after initiation of restructuring with the intent of helping the company out.
Third in line for satisfaction shall stand usual claims of shareholders of the enterprise under
restructuring who became creditors of the enterprise prior to initiation of the restructuring proceedings
and who alone or together with other participants control the enterprise under restructuring (who
became creditors of the enterprise both directly and indirectly through parent enterprises or subsidiaries
or through legal persons of other legal forms they control) that are not relating to employment relations
of such shareholders.
During each stage, creditors’ claims of each successive sequence shall be satisfied following full
satisfaction of the creditors’ claims of the preceding sequence of the respective stage. If funds are
insufficient to satisfy all the claims of one sequence of one stage in full, the said claims shall be satisfied
in proportion to the amount due to each creditor.
Claims of creditors for whom the time limits for the discharge of liabilities have not expired prior to
initiation of the restructuring proceedings shall be satisfied not earlier than after the expiry of those time
limits.
During each stage, the creditors’ claims of each successive sequence are satisfied following full
satisfaction of the creditors’ claims of the respective stage of the preceding sequence. If funds are
insufficient to satisfy in full all the claims of one stage of one sequence, such claims are satisfied in
proportion to the amount due to each creditor.
Can transaction entered into by the company be vulnerable to attack?

Insolvency proceedings
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Commencement of the insolvency proceedings determines that claims of the creditors can be satisfied
only in the manner provided for above and insolvency administrator is responsible for controlling this
procedure. Initiation of insolvency proceedings causes prohibition to discharge financial obligations,
not discharged before initiation of insolvency proceedings, including payment of interest, forfeit and
other, prohibition of set-offs and other restrictions. Therefore vulnerability to attack of the transactions
entered into by the company after initiation of insolvency proceedings is not very likely.
Below the situations when transactions of the company (usually concluded before initiation of
bankruptcy) can be attacked are described.
Creditors are entitled to dispute transactions contrary to the interests of the enterprise and/or of its
creditors. Such transactions can be disputed before and after the initiation of bankruptcy proceedings.
Provisions of the Civil Code of the Republic of Lithuania are also applied in the insolvency
proceedings. Possible bases for initiation of claims for invalidation of agreements of the enterprise are:
a) general bases (e.g. agreements contradicting: imperative provisions of law, public order and good
morals, legal passive capacity of a legal person, providing for excessive forfeit/penalties (which should
be decreased by the court) etc.);
b) specific basis (actio Pauliana);
Actio Pauliana (as a specific type of claim) ensures a creditor’s right to challenge transactions made by
debtor (the enterprise), where the debtor was not obliged to conclude them and where they violate the
rights of the creditor, while the debtor knew or ought to have known that prejudice/harm to the creditor
would result from that transaction. The creditor’s rights shall be considered as violated if by such
transaction the debtor renders himself insolvent or being insolvent, he grants preference to another
creditor, or the rights of the creditor are infringed in any other way.
A bilateral transaction may be annulled on the ground mentioned above only if the third person
concluding the transaction with the debtor concerned was in bad faith, i.e. he knew or ought to have
known that the transaction violates the rights of the debtor’s creditor. A gratuitous transaction may be
always annulled irrespectively of whether the third person is in good or bad faith.
Creditor is also entitled on behalf of the company to submit an Indirect claim. In the Lithuanian Civil
Code it is established, that a creditor whose right to claim against the debtor is certain and executable
shall be entitled to exercise the rights of the debtor by bringing an action in the debtor’s name in the
event where the debtor fails to implement these rights himself, or refuses to exercise them to the
prejudice of the creditor’s interests (an oblique action).
N.B. Actio pauliana claim and Indirect claim may be used by the creditors irrespective whether
insolvency proceedings of the company have been initiated or not.
Bankruptcy proceedings
The Law on Bankruptcy establishes, that bankruptcy administrator shall not later than within six months
from the receipt of documents on the transactions entered into by the enterprise within a period of at
least 36 months before the initiation of bankruptcy proceedings bring actions in court of the enterprise in
bankruptcy for the invalidation of the transactions which are contrary to the objectives of the
enterprise’s activities and which could have led to its inability to settle with the creditors, as well as for
the establishment of a fraudulent bankruptcy.
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If in the hearing, the court of the enterprise in bankruptcy establishes this case as a case of fraudulent
bankruptcy, the administrator must review all transactions of the enterprise in bankruptcy concluded
within the period of 5 years prior to the initiation of bankruptcy proceedings and bring an action in court
according to the location of the registered office of the enterprise in bankruptcy for the invalidation of
the transactions which are contrary to the interests of the enterprise and/or which could have led to its
inability to settle with the creditors. In this case, it shall be considered that the administrator has learnt
about the transactions from the day of receipt of the documents regarding the conclusion of these
transactions.
The bankruptcy administrator is supposed to secure and protect the interests of the creditors, and to
dispute the transactions that are contrary to the interests of the enterprise and/or the creditors, that were
concluded before the initiation of bankruptcy proceedings.
What director liabilities might arise from the company trading while in distress?

Insolvency proceedings
Civil liability
A director (management body) of the company may be liable under civil, administrative or criminal
liability.
The civil liability of the director has been broadly considered by the Supreme Court of the Republic of
Lithuania. According to the practice of the Supreme Court of the Republic of Lithuania civil liability of
the director is determined by the violation of imperative legal obligations (established in the Court
process), as well as violation of fiduciary obligations of the director towards the company. Concerning
the subject to whom the damage was made, civil liability may arise for both, the company and the
creditors of the company. The company shall act in accordance with the interest of all interested
persons, including the creditors. The director of the company must combine these interests and pursue
equilibrium thereof. If the company performs (or fraudulently does not perform) activities and thereby
increases the losses and debts to creditors, such actions shall be considered not to be in compliance
with reasonable business practice and confronting good business standards. Therefore civil liability of
the director may occur not only by when the company is not capable to cover the debts of it’s creditors
but can occur upon violation of specific or fiduciary obligations of the director. The usual conditions of
civil liability (applied in continental law countries) in order for the civil liability of the company
director to arise have to be established: i.e. a) unlawful actions, b) damage caused by unlawful actions,
c) causal relation between unlawful actions and the damage; d) guild (when unlawful actions are
established which caused the damage guilt shall be assumed). Therefore, the claimant has no obligation
to prove guilt of the director. This assumption can be denied by the director in the proceedings.
Civil liability (bankruptcy proceedings)
In the Enterprise Bankruptcy Law it is established that a director of the enterprise or any other person
(persons) having the right to adopt a respective decision in the enterprise must compensate the damage
incurred by the creditors due to the enterprise missing the deadline for filing with the court of a petition
for initiation of bankruptcy proceedings.
Civil liability (restructuring proceedings)
In the Law on Restructuring no provisions regarding liability of the management bodies of the enterprise
are established due to failure to adopt a decision to initiate enterprise restructuring proceedings.
Liability of the director arising because of the damage incurred by the company or creditors shall be
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substantiated following the points 3.1.1. above.
Administrative liability
Administrative liability of the director may arise because of violation of company creditors’ rights and
interests. Thus, at the same time civil and administrative liability may arise.
Criminal liability
Criminal liability for a member of a managing body may arise if he performs criminal acts (e.g. fraud,
theft and other) and it shall cause damages to the aggrieved party. For example squandering of property
of the company may be a basis for application of criminal liability.

2. Taking action
What formal procedures are available for the company?

There are two types of insolvency proceedings: bankruptcy proceedings and restructuring proceedings.
Three types of bankruptcy processes exists in Lithuania: judicial bankruptcy process5, extrajudicial
bankruptcy process and simplified bankruptcy process. Restructuring processes of the enterprise are
subdivided to judicial and simplified restructuring proceedings6.
The main objective of the enterprise bankruptcy is to protect and satisfy the interests of the creditors.
Such purpose mostly is achieved through the sale of assets of the debtor in bankruptcy. Initiation of
enterprise bankruptcy proceedings usually causes termination of an enterprise’s economic activity. After
declaration by the court of the enterprise as bankrupt, the enterprise is liquidated, unless composition
(peace) agreement with the creditors is concluded.
Objective of the enterprise restructuring proceedings is to satisfy interests of the creditors, settle the
debts, avert bankruptcy and maintain and continue activities of the debtor (enterprise). Therefore
interests of the creditors are satisfied in the future. Such insolvency proceedings are used for the
debtors, which are close to economic difficulties or in such difficulties but still have a potentially viable
business. Financial difficulties of the company mean that an enterprise is unable to discharge its
obligations and reduce losses which, without assistance rendered by creditors, would force it to
terminate its activities and go bankrupt. Therefore, if the restructuring procedure is not applied to the
company, it is very likely that company will become insolvent and as a consequence bankruptcy process
will be initiated.
What informal procedures are available for the company?

Bankruptcy proceedings
The Enterprise Bankruptcy Law establishes that creditors notify the enterprise in writing of the intention
to file with the court a petition for initiation of bankruptcy proceedings. There are no direct statements in
the Enterprise Bankruptcy Law that this shall be considered to be a so called informal (pre-insolvency)
proceeding but the Supreme Court of the Republic of Lithuania stated that by this provision a preinsolvency procedure stage is established. Pre-insolvency procedure shall be considered as an
established period of time, during which obligations of the creditor shall be discharged.
Pre-insolvency procedure shall be considered as implemented if the following procedure is realized:
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notification of the debtor by the creditor of it’s intention to initiate bankruptcy procedures, if the
obligations of the debtor, indicated in the notification will be failed to discharge. Creditors shall set a
period of at least 30 days for discharge of the obligations.
In case of infringement of the pre-insolvency procedure, the court shall not initiate bankruptcy
proceedings or should terminate the bankruptcy procedure in case it has already been initiated.
Nevertheless, infringement of the pre-insolvency procedure does not preclude the creditors to initiate
the bankruptcy process again, but the pre-insolvency procedure has to be exercised in an appropriate
manner.
Restructuring proceedings
There are no informal (pre-insolvency) procedure established regarding restructuring of the company.
Definitely, the company (debtor) and it‘s creditors may settle their obligations without engaging in the
restructuring process.
Which procedures are creditor-friendly / debtor-friendly?

Bankruptcy proceedings
The following procedures may be considered as debtor friendly:
− the provision, that claims of the company creditors in the enterprise bankruptcy proceedings are
submitted to the court within a period determined by the court from the date of entry into force of the
court’s ruling on initiation of the enterprise bankruptcy proceedings, the period shall not exceed 45
calendar days. After the expiry of time period the creditors are not entitled to submit their claims, unless
the court approves such claims by the reason that the time period was omitted due to important reasons;
− the continuation of the contracts by further execution of which the debtor receives benefit;
− restrictions related to the execution of transactions from the date of coming into effect of the court
ruling to initiate the enterprise bankruptcy (please see above);
− prohibition for the court to adopt a ruling initiating bankruptcy proceedings, if the enterprise
restructuring proceedings are initiated or postponement of the initiation of bankruptcy proceedings if a
petition for the initiation of restructuring proceedings is received during the examination of the petition
for the initiation of bankruptcy proceedings and the court ruling to initiate bankruptcy proceedings has
not yet been adopted;
− prohibition to initiate enterprise bankruptcy proceedings or terminate them if pre-insolvency stage was
infringed (please see above);
− etc.
The following procedures may be considered as creditor friendly:
− examination of the transactions entered into by the enterprise in bankruptcy within a period of at least
36 months before the initiation of bankruptcy proceedings;
− submission of the claims after omission the aforementioned 45 days time period, when important
reasons exist;
− right to receive information regarding execution of the bankruptcy proceedings;
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− right to apply to the court regarding replacement of the administrator;
− right to request the bankruptcy administrator to present reports about his activity during bankruptcy
proceedings and right to approve or refuse the approval of these reports (right of the meeting of
creditors);
− right to make decision regarding the continuity, renewal, restriction or termination of economic and
commercial activities of the enterprise, on the approval of the price estimate for sale of the assets etc.,
imposition of restrictions on the disposal of the assets of the enterprise (right of the meeting of
creditors);
− right to adopt a resolution on the conclusion of a peace agreement (composition) with the debtor (right
of the meeting of creditors);
− in case of extrajudicial enterprise bankruptcy procedures, right to adopt resolutions which would be
adopted by the court in case of judicial or extrajudicial bankruptcy processes (the right of the meeting of
creditors);
− etc.
Restructuring proceedings
The following procedures may be considered as debtor friendly:
− the provision, that claims of the company’s creditors’ in enterprise restructuring proceedings are
submitted to the court within a period determined by the court from the date of entry into force of the
court ruling on initiation of the enterprise restructuring proceedings, the period shall not exceed 45
calendar days. After the expiry of the time period creditors are not entitled to submit their claims, unless
the court accepts such claims by the reason that the time period was omitted due to important reasons;
− restrictions related to the execution of transactions from the date of coming into effect of the court
ruling to initiate the enterprise restructuring proceedings to the date of adoption of the court ruling to
approve the restructuring plan (please see above);
− reception of assistance with regard to the discharge of liabilities which arose before the initiation of
the enterprise restructuring proceedings: i.e. to extend the deadlines for the discharge of claims, waive
all claims (or a part thereof), replace a pecuniary obligations by any other obligation, to give a consent
for the enterprise to settle with creditors from the assets and shares of the enterprise;
− extension of the duration of the restructuring period;
− and etc.
The following procedures may be considered as creditor friendly:
− right to receive information regarding implementation of the restructuring plan;
− right to submit proposals to the restructuring administrator or the management body of the enterprise in
relation to the restructuring plan;
− right to apply to the meeting of creditors in relation to the activities of the restructuring administrator
or replacement thereof;
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− right to appeal in court against the resolutions adopted by the meeting (committee) of creditors;
− right to apply to the court regarding replacement of the administrator;
− right to approve of refuse to approve the enterprise restructuring plan (the right of the meeting of
creditors);
− right to apply to court regarding the restriction of the competence of the management bodies of the
enterprise and specify to whom these functions shall be transferred (the right of the meeting of
creditors);
− right to endorse the proposal to the restructuring administrator to apply to court for termination of the
enterprise restructuring proceedings in the event of failure to implement or improper implementation of
the restructuring plan, or to apply to court for termination of the enterprise restructuring proceedings
where this is approved by the creditors the amount of whose claims, in terms of value, accounts for at
least 2/3, in terms of value, of the amount of all the confirmed claims of creditors (the right of the
meeting of creditors);
What are triggers for insolvency?

Bankruptcy proceedings
The court initiates bankruptcy proceedings in presence of at least one of the following conditions:
− the enterprise is insolvent or the enterprise is late with payment of remuneration and amounts relating
to employment relations to an employee (employees);
− the enterprise has publicly announced or notified the creditors in any other manner of its inability or
lack of intent to discharge its obligations.
Insolvency of the enterprise means the state of an enterprise when it fails to discharge its obligations and
the overdue obligations of the enterprise are in excess of half of the value of the assets entered into the
enterprise’s balance sheet.
Restructuring proceedings
In order to apply restructuring proceedings of the enterprise the following conditions shall be met:
− the enterprise is in financial difficulties or there is a real possibility that it will be in financial
difficulties within the next three months;
− the enterprise has not discontinued its activities;
− the enterprise is not in bankruptcy or has not gone bankrupt;
− bankruptcy proceedings have not been initiated.
The enterprise is considered to be in financial difficulties/financial distress, what means that an
enterprise is unable to discharge its obligations and reduce losses which, without assistance rendered by
creditors, would force it to terminate its activities and go bankrupt. The difference between insolvency
of an enterprise and an enterprise in financial difficulties is that overdue obligations of the enterprise in
financial difficulties are not in excess of half of the value of the assets entered into the enterprise’s
balance sheet.
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What is the process for filling?

Bankruptcy proceedings
Bankruptcy proceedings are executed according to the rules established in the Code of Civil Procedure
of the Republic of Lithuania and specific rules of the Enterprise Bankruptcy Law. In order to commence
insolvency procedure the following requirements shall be satisfied:
− legitimate subjects apply for the initiation of a bankruptcy case;
− form and content satisfy general requirements set forth in the Code of Civil Procedure of the Republic
of Lithuania and specific requirements set forth in the Enterprise Bankruptcy Law;
− pre-insolvency proceedings are applied in compliance with the Enterprise Bankruptcy Law.
Petition to the court for initiation of bankruptcy proceedings can be filed if at least one of the following
conditions is present:
− the enterprise fails to pay the salary and other employment-related amounts in due time;
− the enterprise fails, in due time, to pay for the goods received and works carried out, defaults on the
repayment of credits and fails to discharge other property obligations assumed under transactions;
− the enterprise fails to pay, in due time, taxes and other compulsory contributions prescribed by and/or
the awarded amounts;
− the enterprise has publicly announced or notified the creditors in any other manner of its inability or
lack of intent to discharge its obligations;
− the enterprise has no assets or income, from which debts could be recovered and therefore the bailiff
has returned the writs of execution to the creditor.
Reasons of the petition for the initiation of bankruptcy proceedings have to be indicated in the petition.
The petition to the court has to be accompanied by the lists of creditors and debtors of the enterprise,
indicating their addresses, amounts of liabilities and debts and the time limits for the settlement thereof,
a set of financial statements for the previous financial year and the period of the reporting financial year
prior to the date of filing of the petition and information relating to the proceedings initiated in courts
and recoveries without suit, the pledged assets and other obligations.
Restructuring proceedings
Restructuring proceedings are executed according to the rules established in the Code of Civil
Procedure of the Republic of Lithuania and specific rules of the Law on Restructuring of Enterprises. In
order to commence insolvency procedure the following requirements are met:
− legitimate subjects apply for the initiation of a restructuring case;
− form and content of the application satisfy general requirements set forth in the Code of Civil
Procedure of the Republic of Lithuania and specific requirements set forth in the Law on Restructuring.
In order to apply for restructuring proceedings of the enterprise the following conditions shall be met:
− an enterprise is in financial difficulties or there is a real possibility that it will be in financial
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difficulties within the next three months;
− an enterprise has not discontinued its activities;
− an enterprise is not in bankruptcy or has not gone bankrupt;
− bankruptcy proceedings have not been initiated.
If the enterprise resembles preconditions established for initiation of restructuring proceedings, then
participants and/or owners of an enterprise are entitled according to the Law on Restructuring to submit
a claim for the initiation of restructuring proceedings. The claim has to cover reasons for filing by the
enterprise of a petition for the initiation of bankruptcy proceedings, list of creditors and debtors of the
enterprise, amounts of liabilities and debts and time limits for the settlement thereof, set of financial
statements, list of pledged assets and other obligations.
These subjects may file the initiation application to the court after the confirmation of guidelines for
restructuring plan and after the confirmation of candidacy of the restructuring administrator proposed by
the management body of the enterprise. The management body of an enterprise has to, not later than
within five working days after the date of adoption of the decision file a petition to the court on initiation
of the enterprise restructuring proceedings.
The petition on initiation of the enterprise restructuring proceedings has to be accompanied by the
following:
− reason(s) due to which the initiation of the enterprise restructuring is sought for;
− documents certifying that the enterprise complies with the grounds for the initiation of restructuring
proceedings;
− guidelines for the restructuring plan and the decision on approval of the guidelines by the meeting of
participants or owner of the enterprise;
− a copy of the set of financial statements for the previous financial year and a copy of the balance-sheet
and profit (loss) statement for the period of the reporting financial year;
− candidacy of the restructuring administrator.
Who can place the company into insolvency proceedings?

Bankruptcy proceedings
The following persons have the right to file a petition to the court for the initiation of enterprise
bankruptcy proceedings:
− creditors;
− owners;
− the head of the enterprise (director of general director).
Restructuring proceedings
Subjects entitled to file the initiation of the enterprise restructuring proceedings to the court are:
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− meeting of participants (shareholders) of the enterprise;
− owners of the enterprise.
What is the extent of court involvement?

Bankruptcy proceedings
The court is a subject of the enterprise bankruptcy proceedings and is responsible for effective and just
hearing of the bankruptcy case. Bankruptcy of the companies may influence social and economic life of
the country, thus the public interest exists in bankruptcy cases. Therefore, the court shall be active in the
proceedings and is responsible for proper and timely execution of the bankruptcy case. The general
principles of civil procedure such as disposition, competition, equality of the parties and other
principles may be restricted in bankruptcy proceedings. However it does not mean that the court in the
bankruptcy proceedings shall collect evidences on its own initiative, unless the court considers that it is
necessary to act so in order to resolve the case justly.
Restructuring proceedings
During the restructuring process interests of the creditors, employees and the company in debt are being
pursued to save the company from bankruptcy. It is certain that this process may have influence not only
for few private persons, but for the economy and budget of the country. Thus public interest exists in the
enterprise restructuring cases and the court solving such cases shall act actively. The general principles
of civil procedure such as disposition, competition, equality of the parties and other principles may be
restricted in the restructuring proceedings and vested to the competence of the court. However it does
not mean that the court in the restructuring proceedings shall collect evidences at its own initiative,
unless the court considers that it is necessary to act so in order to resolve the case justly.
How long will the insolvency process take?

Bankruptcy proceedings
The length of bankruptcy proceedings depends on the complexity of the case and whether the parties
challenge the court and/or creditor meeting/administrator rulings made during the proceedings and how
the process of elaboration of such claims proceeds. According to the general practice bankruptcy of an
enterprise lasts from 1 to 2.5 years on the average.
Restructuring proceedings
As the length of restructuring proceedings depends on the complexity of the case and whether the parties
challenge the court and/or creditor meeting/administrator rulings made during the proceedings and how
the process of elaboration of such claims proceeds. The Law on Restructuring provides that
restructuring of the enterprise shall not exceed 4 years, after approval of the restructuring plan, which
shall be approved within 6 months after the court’s ruling to initiate restructuring proceedings of the
enterprise. Restructuring may not last longer than 4 years. The management body of the enterprise or the
restructuring administrator may, by a decision of the meeting of creditors, file a petition with the court
for extension of the enterprise restructuring period. The court or a judge may extend the duration of
restructuring period, but not longer than for a period of one year. According to the general practice
restructuring of the enterprise lasts from 3 to 5 years on average.
What other steps, such as notices, are required?

General principle of the insolvency proceedings and the law is that any of the claims submitted should
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be substantiated. For example the mere statement that conditions for initiation of insolvency proceedings
exist (please see above) will not be a sufficient basis for the court to initiate insolvency proceedings,
therefore it has to be substantiated. Thus, if the creditor is willing that his claims would be approved he
shall substantiate it with proper evidence; for example proof showing that debtor failed to fulfil his
contractual obligations etc.
What rights does the company as debtor benefit from?

Company as a debtor benefits from rights established in the part 3. of the chapter II. Also the owners of
the company in bankruptcy are entitled to participate in the meetings of creditors. Management bodies of
the enterprise (if they stay in office in case of restructuring) are entitled to participate in the meeting of
creditors and etc.
Is there anything resembling a debtor in possession process?

A person responsible for administration of the bankruptcy proceedings is a bankruptcy administrator –
who is a natural or a legal person appointed by the court, having the right to provide bankruptcy
administration services. Bankruptcy administrator is responsible for the bankruptcy procedure, he
controls, uses and possess the assets and funds of the enterprise in bankruptcy. The administrator also
ensures the security of assets, guides the commercial activity, secures creditors’ rights, executes
bankruptcy proceedings of the enterprise in bankruptcy etc.
A person responsible for the administration of the restructuring proceedings is a restructuring
administrator – a natural or legal person appointed by the court, having the right to provide restructuring
administration services. Restructuring administrator according to the Law on Restructuring is
responsible to take measures to draft, submit for approval and implement a restructuring plan within the
time limits, supervise the activities of the management bodies of the enterprise, convene the meetings of
creditors, participants (shareholders) of the enterprise, owners thereof, participate in the meetings and
sittings of all the management bodies of the enterprise and the meetings of creditors, indicate to the
members of management bodies the shortcomings in their activities and set a time limit for elimination
of those shortcomings.
Are there any local law red-flags particularly relevant to a situation?

Bankruptcy proceedings
The bellow provided proceedings may be considered as red-flags in the enterprise bankruptcy process:
Material implications:
− Important issue in bankruptcy proceedings is the issue of the bankruptcy administrator and whether the
bankruptcy administrator will be more inclined to support and represent the interests of the former
shareholders of the enterprise or the interests of some of the biggest creditors. A person initiating the
bankruptcy proceedings proposes a candidacy of a bankruptcy administrator that should be approved by
the court.
− Second important issue is the issue of being able to control the decisions taken in the Creditor’s
meeting. Thus, it is important to have a majority of claims (directly or via friendly claims) that would
ensure a 51% majority of votes in the Creditor’s meeting.
If a 51% majority cannot be achieved, a smaller majority may also be useful, if other creditors are small
and are not able to duly follow the process of bankruptcy as well as participate in all the meetings of
creditors.
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− In connection to the above it must be noted that only claims that are approved by the court are eligible
for voting at the creditor’s meeting, so it is important to achieve that the bankruptcy administrator would
not contest the approval of creditor’s claims. Claims that are not approved and are being contested in
court may not vote at the meetings of creditors until their approval by court.
− It is also important to understand that the chairman of the meeting of creditors has additional powers to
receive information and interact with the bankruptcy administrator on an official level, therefore the
chairman of the meeting of creditors may influence the bankruptcy procedure.
− The creditors’ committee is formed from representatives of creditors who are voted for by the meeting
of creditors and exercises all the rights of the meeting of creditors in between the meetings of creditors.
However, contrary to the usual principle of voting, each member of a creditors’ committee has one vote
and not a proportion from overall votes. Thus, a creditor with a smaller claim may exercise much more
influence if elected to the creditors’ committee.
− The meeting of creditors approves the procedures of sale of the assets of the enterprise and the starting
sale prices of the assets in an auction (these are by custom being prepared and proposed by the
bankruptcy administrator). Therefore, it is important not to miss this vote and achieve a favourable sales
procedure and a favourable starting price in the auction.
Formal procedural implications:
− establishment of a period (by the creditors) of at least 30 days from the date of delivery of the
notification for the discharge of liabilities before initiation of the enterprise bankruptcy proceedings;
− initiation of the enterprise bankruptcy proceedings;
− ruling of the court to commence or refuse to commence the bankruptcy proceedings of the enterprise;
− transfer of the assets (by the management bodies of the enterprise) of the enterprise to the bankruptcy
administrator;
− loss of power of the management bodies of the enterprise;
− notification by the bankruptcy administrator to the persons concerned that he will not execute the
contracts which have been entered into by the enterprise and which period of execution has not yet
expired;
− submission and confirmation of the creditors claims;
− convention of the first and later meeting of creditors;
− declaration of the enterprise as bankrupt. Upon hearing the bankruptcy case the court shall declare the
enterprise bankrupt and adopt a ruling to put the enterprise into liquidation if no ruling to conclude a
peace agreement with the creditors is adopted within 3 months from the entry into force of the ruling to
confirm the creditors’ claims; the court may extend the time limit only if so requested by the meeting of
creditors. Upon declaring the enterprise bankrupt and adopting a ruling to put the enterprise into
liquidation by reason of bankruptcy, the court shall confirm the amount of revised claims of each
creditor, the procedure of liquidation, other orders and instructions necessary for carrying out the
liquidation procedure.
− sale and transfer of assets. Procedure for the sale and transfer of assets (shall not exceed 24 months):
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− removal from the Register of Legal Entities of the company’s data. Bankruptcy administrator shall, not
later than within 5 working days from the entry into force of the court decision regarding the termination
of the enterprise, submit an application to the Register of Legal Entities for the removal from the register
of the enterprise liquidated by reason of bankruptcy.
It shall be noted that commencement of bankruptcy proceedings supposes respective effects, which are
the following:
− stay of proceedings - the discharge of all financial obligations not discharged prior to the initiation of
bankruptcy proceedings, including the payment of interest, forfeit, taxes and other compulsory
contributions and the recovery of debts from the enterprise through court or without suit, except for setoff, where such set-off is permitted under the provisions of set-off of tax overpayment (difference)
provided, is prohibited. Calculation of forfeit and interest on all obligations of the enterprise, including
late payment of amounts relating to employment relations, terminates;
− if within 30 days from the entry into force of the ruling to initiate bankruptcy proceedings the
bankruptcy administrator notifies the persons concerned that he will not execute the contracts which
have been entered into by the enterprise and which period of execution has not yet expired, the
aforementioned contracts, except for the employment contracts and contracts from which the rights of
claim of the enterprise in bankruptcy arise, are deemed to have expired.
Restructuring proceedings
The bellow provided proceedings may be considered as red-flags in the enterprise restructuring
process:
Material implications:
− As in the bankruptcy proceedings it is important that in restructuring proceedings the administrator
would be “friendly” and would not oppose to the initiatives of the creditors. This, however is not so
important as in bankruptcy because in a restructuring process the management bodies of the company do
not cease to have their powers and are still running the company, whereas the administrator mostly
oversees the activities of the management bodies.
− In a restructuring process it is of utmost importance to gather a 2/3 majority of friendly or neutral
creditors at the meeting of creditors in order to approve the restructuring plan. If a restructuring plan is
not approved, the process of restructuring cannot start.
− The process of drafting of the restructuring plan and its contents are also very important as according
to it the repayment of creditor’s claims will be performed. It is always important to keep control of the
drafting of the restructuring plan.
− Due performance of the approved restructuring plan is also very important as failure to perform it may
result in termination of the restructuring process and initiation of bankruptcy.
Formal procedural implications:
− preparation of the documents regarding initiation of the enterprise restructuring proceedings
(preparatory stage, please refer to the part 4. of chapter II);
− the decision of the management body to file the petition to the court on initiation of restructuring
proceedings;
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− ruling of the court to commence or refuse to commence restructuring proceedings of the enterprise;
− submission and confirmation of the creditors claims;
− preparation of the restructuring plan of the enterprise;
− sale and transfer of assets, satisfaction of creditors claims (shall not exceed 24 months):
− decision to approve or refuse to approve the restructuring plan of the enterprise;
− closure of the enterprise restructuring. Upon the implementation of the restructuring plan, the
management body shall, within 10 working days prepare a statement on the implementation of the
restructuring plan. Upon receiving the statement the court shall adopt a decision to approve the
submitted statement on implementation of the restructuring plan and close the enterprise restructuring
proceedings. Restructuring administrator shall, within 5 working days from the date of coming into
effect of the court decision to terminate the enterprise restructuring proceedings, notify respective
persons.
Great importance in the restructuring proceedings is paid to the restructuring plan which is a measure to
achieve the objectives of restructuring within a certain period of time and includes the information how
to settle the financial difficulties and satisfy claims of creditors. Restructuring plan includes the
following information:
− the aims and duration of restructuring;
− business plan of an enterprise for the period of restructuring;
− a list of creditors, the amounts of their claims and time limits for the satisfaction thereof;
− anticipated assistance of creditors with regard to the discharge of debt liabilities which arose before
the initiation of the enterprise restructuring proceedings in court;
− a list of debtors of the enterprise;
− duration of restructuring of the enterprise;
− an estimate of administrative expenses;
− and etc.
− and etc.
It shall be noted that the Law on Restructuring establishes certain restrictions related to the execution of
transactions from the date of coming into effect of the court ruling to initiate the enterprise restructuring
proceedings to the date of adoption of the court ruling to approve the restructuring plan, and they are the
following:
− a general prohibition to discharge all the pecuniary obligations which were not discharged before the
date of coming into effect of the court ruling to initiate the enterprise’s restructuring proceedings,
including the payment of interest, default interest and other compulsory payments, to recover debts from
the enterprise in judicial or extrajudicial proceedings, to apply judicial pledge, servitudes, usufruct, to
offset claims, to pledge, sell or otherwise transfer the assets of the enterprise necessary for continuation
of its activities is valid;
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− calculation of forfeit and interest for all the obligations of the enterprise which have accrued before
the date of coming into effect of the court ruling to initiate the enterprise’s restructuring proceedings is
suspended;
− suspension of recovery under writs of execution and set-off of claims.
However, during the above mentioned period the enterprise shall in the usual manner pay all of its ongoing payments and obligations
Are there any political factors which may come into play?

No.

3. Creditor issues
How are unsecured creditors affected?

Unsecured creditors in the insolvency proceedings are affected by the sequence of satisfaction of claims
(refer to the part 1. of chapter I).
How might a secured creditor enforce its security?

Bankruptcy proceedings
In the Enterprise Bankruptcy Law the following procedure how to enforce a secured claim is
established:
1) immovable property and pledged assets, are sold at auction in accordance with procedure laid down
by the Government of the Republic of Lithuania;
2) animals, products and other easily perishable products or assets which are likely to quickly lose their
commercial value are sold at a price set by the administrator, taking into account the actual transaction
prices of analogous goods on the market;
3) the procedure for sale of other assets as well as immovable property unsold at two auctions is
established by the meeting of creditors. Upon decision of the meeting of creditors these assets may be
sold in accordance with procedure established by the meeting of creditors;
4) the securities (shares, bonds and other securities) held by the enterprise in bankruptcy or a bankrupt
enterprise must be sold in accordance with the procedure laid down by legal acts regulating trading in
securities.
Unsold assets may be transferred to the ownership of creditors. Where the sale of the
mortgaged/pledged assets has been announced prior to the date of initiation of bankruptcy proceedings,
the bailiff completes the sale of the assets in accordance with the procedure laid down in the Code of
Civil Procedure and, upon the sale of the assets at auction, transfers the proceeds to the account of the
enterprise in bankruptcy.
Procedure of sale of pledged/mortgaged assets of the company
The procedure of the sale of company assets is established in the Instructions on Procedure of Sale of
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Assets of Bankrupt Companies by Public Auction, approved by the Government of the Republic of
Lithuania (hereinafter – the Instructions). The bankruptcy administrator is responsible for executing the
public auction. According to the Instructions, the procedure of a public auction shall be as follows:
− meeting of creditors sets down the starting price of the Company’s assets;
− the bankruptcy administrator shall no later than 30 days before the auction transfer required data
regarding initiation of the auction to the competent institution;
− the winner of the auction shall within 15 days from the day of the auction provide the bankruptcy
administrator with a confirmation regarding full payment for the property the winner has bought in the
auction;
− the bankruptcy administrator after receiving the confirmation regarding payment for the property sold
in the auction shall conclude a deed of the auction. Chairman of the meeting of creditors shall approve
the deed of auction. If the winner of the auctions fails to pay the price for the property in full, the auction
shall be considered as failed;
− If the auction shall be considered to have failed, the bankruptcy administrator shall not earlier than 10
days and not later than 30 days after the declaration about the failure of the first auction, organize a
second auction;
− if the winner of such second auction fails to make full payment for the assets in 15 days a repetitive
auction shall be held;
− If the assets are not sold in the second and in the repetitive auction they may be transferred to the
ownership of the pledgee/mortgagee;
− how to use the assets that were not sold during the second or the repetitive auction, shall be decided
upon by the creditors, whose claims have not been satisfied.
The procedure for sale and transfer of assets should not exceed 24 months.
Restructuring proceedings
Sale of the mortgaged/pledged company assets during the process of restructuring of the company shall
be established in the restructuring plan of the company. As the restructuring plan shall be approved by
the meeting of creditors, the creditors of the company have great influence on establishment of the
company asset sale procedure.
Will set-off apply and if so do any issues arise from this?

Bankruptcy proceedings
Set-off, after the court’s initiation of the bankruptcy proceedings, is prohibited, except for set-off, where
such set-off is permitted under the provisions of set-off of tax overpayment (difference) provided for in
the tax legislation.
Restructuring proceedings
Any kind of set-off after court’s initiation of restructuring proceedings until court’s approval of
restructuring plan is prohibited.
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Are there any prevailing inter-company debt issues?

No.
Is creditor resource available in respect of any company affiliates?

No.
Will a creditor committee be established and if so what is its role?

Insolvency proceedings
Committee of creditors may be elected by the first and subsequent meetings of creditors. The committee
of creditors controls the course of insolvency process, the activities of the administrator, protects the
interests of creditors in the periods between the meetings of creditors. Rights of the committee of
creditors are established by the meeting of creditors. Each member of the committee has one vote. The
committee of creditors adopts resolutions by simple majority vote and in the event of a tie, the
chairman’s vote is the casting one.
Bankruptcy proceedings
Meeting of creditors is a body that generates resolutions of creditors. Resolutions are adopted by voting
in the meeting of creditors. Thereupon creditors may decide to embody their rights not directly but in the
periods between the meetings of creditors through the Creditors’ Committee elected by the meeting of
creditors. The Chairman of the meeting of creditors shall also be the Chairman of the Creditors’
Committee. Election of the Creditors’ Committee is not mandatory.
The committee must be formed of at least 5 persons. One person has one vote. At least one person
representing the interests of employees of the company in the bankruptcy proceedings has to be elected a
member of the Creditor’s committee. The Creditors’ Committee supervises the process of bankruptcy,
the activities of the administrator and defends the interests of creditors in periods between the meetings
of creditors. The rights and powers of the Creditors’ Committee are established and set down by the
meeting of creditors.
A Meeting of a Creditors’ Committee is deemed to have occurred lawfully if the meeting is attended by
more than half of its members. Decisions are adopted by a simple majority vote, in case of a tie, the
chairman’s vote is the casting one.
Restructuring proceeding
Meeting of creditors is a body that generates resolutions of creditors. Resolutions are realized by voting
in the meeting of creditors. Resolutions are adopted by voting in the meeting of creditors. Thereupon
creditors may decide to embody their rights not directly but in the periods between the meetings of
creditors through the Creditors’ Committee elected by the meeting of creditors. The Chairman of the
meeting of creditors shall also be the Chairman of the Creditors’ Committee. Election of the Creditors’
Committee is not mandatory.
The Committee must be formed of at least 5 persons. One person has one vote. At least one person
representing the interests of employees of the company in the restructuring proceedings has to be elected
a member of the Creditor’s committee. The Creditors’ Committee performs the functions assigned to it
by the meeting of creditors and defends the interests of creditors in periods between the meetings of
creditors. The rights and powers of the Creditors’ Committee are established and set down by the
meeting of creditors.
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A Meeting of a Creditors’ Committee is deemed to have occurred lawfully if the meeting is attended by
more than half of its members. Decisions are adopted by a simple majority vote, in case of a tie, the
chairman’s vote is the casting one.

4. Continuing the business
Who controls the company in a given procedure?

Bankruptcy proceedings
Commencement of bankruptcy proceedings determines, that the management bodies of the enterprise (or
owner) transfer to the bankruptcy administrator the assets of the enterprise according to the balance
sheet drawn up on the basis of the data available on the day of entry into force of the ruling to initiate
bankruptcy proceedings and all the documents within the time limits set by the court. The management
bodies of the enterprise lose their powers. Therefore, the company in bankruptcy is controlled by the
bankruptcy administrator. Bankruptcy administrator is responsible for bankruptcy procedure, he
controls, uses and possess assets and funds of the enterprise in bankruptcy, administrator ensures
security of assets, guide commercial activity, secure creditors’ rights, execute bankruptcy proceedings of
the enterprise in bankruptcy and etc.
Restructuring proceedings
Commencement of restructuring proceedings determines, that the management bodies of the enterprise,
within their competence defined in the founding documents of the enterprise and other documents
regulating the activities of the enterprise, in compliance with the restructuring plan manage, use and
dispose of all the assets owned or held in trust by the enterprise and manage the activities of the
enterprise. The activities of the Management bodies of an enterprise in the course of restructuring are
supervised by the restructuring administrator appointed by the court. However, the restructuring
administrator does not take over the functions and rights of the management bodies of the enterprise.
How is the company financed?

Bankruptcy proceedings
The commencement of the bankruptcy proceedings is considered the date, when ruling of the court to
initiate bankruptcy proceedings enters into force. Commencement of bankruptcy process causes that
management bodies of the enterprise loose their powers. The bankruptcy administrator may announce the
current agreements of the enterprise to be terminated or continue some economic and commercial
activities of the enterprise, only provided that they reduce the losses of creditors incurred by reason of
the bankruptcy. Meanwhile the meeting of creditors may suspend or terminate the economic and
commercial activities of the company. Thus economic activity of the company may be restricted by the
bankruptcy administrator or the meeting of creditor or just because of the business logic. As a result
there is little or no interest to engage in economic activities with a company which is insolvent or faces
financial difficulties. Thus, the ability to be financed is very much restricted. The risk of financing the
company in bankruptcy or in restructuring and engaging in economic and commercial activity with such
an enterprise is risky and shall be well considered by the creditor, because repayment of it’s obligation
may not be possible at all.
Restructuring proceedings
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It is more likely to receive funding for the company under restructuring, because the company is
continuing it’s activity and acting under a plan how to avoid financial difficulties. Funding possibility of
the company under restructuring may differ depending in what stage of restructuring the company is in.
Therefore, restructuring of the company is divided into two stages:
1) Period from the date of initiation of enterprise restructuring proceedings until the date of approval of
the restructuring plan (drafting of restructuring plan);
2) Period after the date of approval of the restructuring plan.
From the date of enterprise restructuring proceedings initiation until the approval of restructuring plan
(drafting of restructuring plan) certain restrictions shall be applied. This results in that the possibility to
receive funding for the company is more complicated.
It is prohibited:
− to sell the enterprise or a part thereof, its long-term assets or property rights;
− to transfer the enterprise or a part thereof, its long-term assets or property rights into the ownership of
other persons, or to allow them to use the assets of the enterprise without remuneration;
− to grant guarantees, provide surety, pledge or secure the discharge of obligations of other persons in
any other way.
The approval by the court of the restructuring plan causes that the above mentioned restrictions are not
valid anymore and that the liquidity of the company increases. Therefore, the possibility to receive
funding also increases. Any kind of funding during this stage may be provided for the company, however
the decision of management bodies to accept the funding should not violate the restructuring plan of the
company.
Is it possible to arrange DIP funding (or similar)?

There is no special procedure established for the DIP funding. The procedures established in the part 2.
of chapter IV shall be applied.
How will proceedings affect employees and what rights do they benefit from?

Bankruptcy proceedings
The bankruptcy administrator shall, within three working days from the entry into force of the court
ruling to initiate bankruptcy proceedings against the enterprise, notify the employees of the enterprise in
writing of the intended termination of the employment contracts and terminate the employment contracts
with them after 15 working days from such notification. Upon termination of the employment contract,
the dismissed employee shall be paid a severance payment in the amount of his two average monthly
salaries. The number of employees according to positions who are to be recruited under fixed-term
agreements for work during the enterprises bankruptcy process shall be determined by the meeting of
creditors. The list of such employees shall be drawn up by the administrator.
Under the procedure established in the Enterprise Bankruptcy Law, employees of the company are
entitled to initiate bankruptcy of the company (also refer to the parts 4. and 6. of chapter II).
Settlement with the employee to be dismissed shall be effected in accordance with the procedure laid
down in the part 1 of chapter I.
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Restructuring proceedings
Restructuring of the enterprise is a procedure whereby economic difficulties faced by the company shall
be overcome. Therefore, it may be necessary to dismiss certain amount of employees from the company
in order to avoid economic activity causing losses to the company and it’s creditors. In the Law on
Restructuring special provisions regarding employment relationship after the initiation of the enterprise
restructuring are not established. Thus, when an employee is dismissed due to the restructuring of an
enterprise, regular laws regulating employment relationship (i.e. the Labour Code) shall be applied.
According to the Lithuanian Labour Code an employer shall be entitled to terminate an employment
contract only for valid reasons by giving a written notice to the employee two months in advance.
Restructuring of the company shall be considered as a valid reason. When an employment agreement is
terminated due to enterprise restructuring, a severance pay shall be paid to the employee. The amount of
severance pay varies from one month to six month of employee‘s average salary. Amount of severance
pay depends on for how long the employee has worked in the company.
Special provisions regarding dismissal of pregnant women and employees raising children (children
under 3 years) shall be applied.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

Bankruptcy proceedings
The Enterprise Bankruptcy Law establishes, that if within 30 days from the entry into force of the ruling
to initiate bankruptcy proceedings the administrator notifies the persons concerned that he will not
continue to execute the contracts which have been entered into by the enterprise and which period of
validity has not yet expired, the aforementioned contracts (including lease and loan for use contracts)
shall be deemed to have expired. Where the management bodies of the enterprise have transferred to the
bankruptcy administrator not all the data about the contracts entered into by the enterprise, the
obligations assumed and documents relating to the contracts entered into by the enterprise, the time limit
for notifying the persons concerned about the non-execution of such contracts shall be calculated as of
the date of receipt of the data about these contracts or obligations and documents. This special provision
whereby agreements engaged by the company may be terminated is exception of the pacta sunt servanda
principle established in the Civil Code of the Republic of Lithuania, however it shall not be considered
as such, which exempt the company in bankruptcy from the liability arising as a consequence arising
from the termination of the agreements.
However business logic and practice, as well as interests of creditors suppose that execution of
undertaken contracts may be beneficial for the company and creditors. Therefore, it is established in the
Enterprise Bankruptcy Law that the enterprise shall be entitled to engage in economic and commercial
activities, provided they reduce losses of creditors incurred by reason of bankruptcy, and use the income
received from such activities to cover the expenses related to these activities (also refer to part 2. of
chapter IV).
Restructuring proceedings
Please refer to the part 2. of chapter IV.

5. Claims issues and procedures
What is the method for the filing of claims?
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Claim is to be considered a creditor’s material interest to require a debtor to discharge its obligations to
the creditor or a person indicated by the creditor.
The creditor shall identify the amount and type of the claim, the fact whether claim is secured or not,
also information regarding whether period execution has expired or not, documents substantiating the
claim should also be provided.
The claim for initiation of the Bankruptcy process should be filed to the county court of the registration
address of the debtor.
Claims of creditors that are to participate in the bankruptcy proceedings have to be filed with the court
(through the bankruptcy administrator) within the terms indicated by the court as listed below.
What is the timing for the filing of claims?

Bankruptcy proceedings
Claims of creditors in the enterprise bankruptcy proceedings are submitted to the court within a period
determined by the court that starts from the date of entry into force of the court ruling on initiation of the
enterprise bankruptcy proceedings. The period cannot exceed 45 calendar days after the list of creditors
and their claims is submitted to the court by the bankruptcy administrator. Such claims may be adjusted
if during the bankruptcy proceedings new and unknown circumstances (unknown before confirmation of
the claims by court) appear and shall be confirmed by a court ruling prior to adoption by the court of a
ruling on end of the company.
Subjects, which have engaged in economic activities with the company are entitled to submit their
claims after the adoption of creditors‘ claims.
The period established to submit creditors‘ claims is not resolutely-time limited. In the Enterprise
Bankruptcy Law it is established that court shall have the right to accept for confirmation claims of
creditors which have been submitted in breach of the time limits specified above, provided that it
recognises the reasons for missing the time limits as important. The laws do not establish what reasons
shall be considered as important. Therefore it is the court‘s decisions to decide upon renewal of the
time period to submit the creditor‘s claim.
Restructuring proceedings
Claims of the creditors in enterprise restructuring proceedings have to be submitted to the court within
period of time determined by the court from the date of entry into force of the court ruling on initiation of
enterprise restructuring proceedings, the period is at least 30 calendar days but not longer than 45
calendar days. Claims may be adjusted if during restructuring proceedings new and unknown
circumstances appear and such amended claims shall be confirmed by a court ruling prior to adoption by
the court of a ruling on the termination of or a decision on the closure of enterprise restructuring
proceedings.
Subjects, which have engaged into economic activity with the company are entitled to submit their
claims after the adoption of creditors‘ claims (also refer to the part 1. of chapter I).
The period established to submit a creditors‘ claims is not resolutely-time limited. The court shall have
the right to accept creditors’ claims which have been submitted in breach of the time limits specified
above, provided that it recognises the reasons for missing the time limits as important. The laws do not
establish what reasons shall be considered as important, therefore it is a court‘s decisions to decide
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upon renewal of time period to submit a creditor‘s claim.
How will claims rank?

For the ranking of claims please refer to the part 1. of chapter I.
Are there other complex issues arising by virtue if the insolvency, for example an insolvency officer
prescribed method for claims filing?
Insolvency administrator is entitled to propose the agenda of the meeting of creditors; he also defines
which documents shall be submitted in order to substantiate a creditor’s claim. The administrator may
contest the claims submitted by creditors in the court hearing the bankruptcy case.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

In the Enterprise Bankruptcy Law it is established, that where a petition for initiation of restructuring
proceedings is received during the examination of the petition for initiation of bankruptcy proceedings
and the court ruling to initiate bankruptcy proceedings has not yet been adopted, the examination of the
petition for initiation of bankruptcy proceedings shall be postponed until the court ruling to initiate
restructuring proceedings or to refuse to initiate restructuring proceedings is adopted. If the court adopts
a ruling to initiate restructuring proceedings the court shall refuse to initiate bankruptcy proceedings of
the enterprise. Thus this regulation may be considered as a process having the features of a cram-down
procedure. Nevertheless, the Law on Restructuring provides that when in the course of examination the
court makes a reasoned conclusion that the enterprise is insolvent and where there are other conditions
to initiate bankruptcy proceedings as specified in the Enterprise Bankruptcy Law, a petition on initiation
of the bankruptcy proceedings shall be filed with the court in accordance with the procedure established
by the Lithuanian Enterprise Bankruptcy Law.
Therefore, having the features of a cram-down procedure, established in the Enterprise Bankruptcy Law
does not prevent the company from going into bankruptcy proceedings, when clear conditions for
bankruptcy of the enterprise exist. In uncertain cases it shall be under the competence of the court to
decide whether the possibility that the company will overcome the financial difficulties and will be able
to repay its debt and therefore continue the restructuring proceedings exists; or whether the mentioned
objectives are impossible to achieve and bankruptcy of the enterprise should be started.
How is the procedure formally concluded?

Bankruptcy proceedings
Liquidation of the enterprise
Upon hearing the bankruptcy case and declaring an enterprise bankrupt, the court adopts a ruling to put
the enterprise into liquidation by reason of bankruptcy. The court declares the enterprise bankrupt and
adopts a ruling to put the enterprise into liquidation within three months from the entry into force of the
ruling to confirm the creditors’ claims, unless a ruling to conclude a peace agreement with the creditors
is adopted. The court may extend the time limit only if so requested by the meeting of creditors.
Upon receiving the proposal of the meeting of creditors to apply the liquidation procedure in respect of
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the enterprise earlier than within three months from the entry into force of the ruling to confirm the
creditors’ claims, the court shall forthwith resolve the issue of declaring the enterprise bankrupt and
liquidation thereof.
When all the bankruptcy procedures are completed and all the options for satisfactions of creditors’
interests are fulfilled, the court upon receiving data established in the Enterprise Bankruptcy Law,
adopts a ruling to liquidate the enterprise. The enterprise acquires the status of ‘liquidated’ and after few
additional actions performed by the bankruptcy administrator shall be liquidated.
Other means whereby bankruptcy proceedings are terminated
The liquidation of the company is not the single option to conclude bankruptcy proceedings. Bankruptcy
proceedings of an enterprise may be concluded also on the following bases:
− all creditors waive their claims and the court adopts a ruling to accept the waivers;
− the enterprise in bankruptcy settles with all the creditors (creditor) and the administrator submits to
the court documents in proof thereof;
− a peace agreement with the creditors is concluded and the court approves it.
Whereas termination of the bankruptcy proceedings determines that the company is not insolvent
anymore, there is no basis for implementing of exemptions established in the Enterprise Bankruptcy
Law, which are related to the company’s ability to execute undertaken obligations. Therefore from the
moment of termination of the enterprise bankruptcy proceedings, all taxes and compulsory contributions
as well as interest and default interest shall be calculated from the entry into force of the court ruling to
terminate the bankruptcy proceedings.
Restructuring proceedings
Implementation of restructuring proceedings
Upon implementation of the restructuring plan, the management body of the enterprise and the
restructuring administrator shall, within 10 working days from the day of performance of the last
payment to the creditors, as set out in the restructuring plan, prepare a statement on the implementation
of the restructuring plan. The statement shall be signed by the management body of the enterprise, the
restructuring administrator, authorized persons of the meeting of participants (shareholders) of the
enterprise, the owner thereof and the chairman of the meeting of creditors.
The Restructuring administrator shall submit this statement to the court not later than within three
working days from signing thereof.
Upon receiving the statement on implementation of the restructuring plan, the court shall adopt a
decision to approve the submitted statement on implementation of the restructuring plan and close the
enterprise restructuring proceedings.
Termination of enterprise restructuring proceedings
The court shall terminate enterprise restructuring proceedings, when:
− the restructuring plan is not submitted within the set time limits;
− all creditors waive their claims and the court approves their waiver;
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− the enterprise under restructuring has satisfied the claims of all creditors before the time limit set in
the restructuring plan and the restructuring administrator has submitted the evidence thereof to the court;
− the restructuring administrator or the meeting of creditors submit to the court evidence of failure to
implement or improper implementation of the restructuring plan;
− upon expiry of the time limit for the implementation of the Restructuring plan, a statement on the
implementation of the plan is not submitted.
Upon coming into effect of the court ruling on the termination of the enterprise restructuring proceedings
on the grounds specified in the above points 1, 4 or 5 and where there are other conditions to initiate
bankruptcy proceedings as specified in the Enterprise Bankruptcy Law, a petition on the initiation of
bankruptcy proceedings must be filed with the court in accordance with the procedure laid down by the
Enterprise Bankruptcy Law.
According to the Law on Restructuring if during the implementation of the restructuring plan legal
grounds to initiate bankruptcy proceedings appear and the court receives an application to initiate
bankruptcy proceedings of the enterprise, the court shall adopt a ruling to terminate the restructuring
proceedings and initiate bankruptcy proceedings as specified in the Enterprise Bankruptcy Law.
What is the outlook for creditor classes?

Bankruptcy proceedings
The bellow is provided data from the Lithuanian Department of Statistics about the satisfaction of
creditors’ claims in bankruptcy proceedings during the period 1993 – 2011:
− 19.1% of creditors claims secured by mortgage or pledge were satisfied;
− 3.0% of banks’ claims were satisfied;
− 53.7% of employees claims were satisfied (including funds of the Guarantee Fund);
− 10.1% of state tax inspections claims were satisfied;
− 8.6% of State social insurance fund management board claims were satisfied;
− 6.2% of other creditors’ claims were satisfied.
In total 10.4% of all creditors claims were satisfied.
Restructuring proceedings
There is no data provided regarding satisfaction of creditors’ claims in restructuring proceedings.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

Regarding non-formal procedures of the company bankruptcy and restructuring please refer to the part 2
of chapter II.
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Are there accelerated processes available?

Bankruptcy proceedings
Extrajudicial bankruptcy proceedings
Extrajudicial bankruptcy proceedings may be applied provided that no action has been brought in court
in which property claims, including claims relating to employment relations, have been entered against
the enterprise, also if no recovery is made from the enterprise under the writs of execution issued by
courts or other institutions. The resolution to carry out extrajudicial bankruptcy procedures may be
adopted by the meeting of creditors if the resolution is voted in favour of in open voting by the creditors
whose claims, in terms of value, account for at least 3/4 of the amount of all the liabilities of the
enterprise on the day of adoption of the resolution, including those which have not yet matured.
Extrajudicial bankruptcy proceedings shall be carried out in compliance with the Enterprise Bankruptcy
Law. The issues assigned to the competence of the court shall be considered and decided upon by the
meeting of creditors. Only the creditors may initiate extrajudicial bankruptcy proceedings.
Extrajudicial bankruptcy process last for 1 year on average.
Simplified bankruptcy proceedings
When during the examination of the enterprise bankruptcy case, the court makes a conclusion that the
enterprise has no assets or that its assets are insufficient to cover the legal and administrative expenses
of bankruptcy, the court may adopt a ruling to apply the simplified bankruptcy proceeding. Simplified
bankruptcy proceeding may not last longer than one year from the day of entry into force of the ruling to
apply the simplified bankruptcy proceeding. Proceedings of liquidation of the company because of
bankruptcy shall be applied during the simplified bankruptcy proceeding. The issues concerning the sale
of assets, assigned to the competence of the meeting of creditors, shall be resolved by the court.
Simplified bankruptcy process lasts for 1 year on average.
Restructuring proceedings
Simplified restructuring proceedings
The restructuring proceedings of an enterprise may be initiated as simplified restructuring proceedings,
when the draft of restructuring plan in accordance with the Law on Restructuring is drawn up and
approved by the 2/3 majority of creditors prior to the filing with the court of a petition to initiate the
enterprise restructuring proceedings. The court shall, not later than within one month adopt a ruling to
initiate the enterprise restructuring proceedings, approve the restructuring plan and appoint a
restructuring administrator or to refuse to initiate the enterprise restructuring proceedings. The duration
of restructuring of the enterprise shall be established in the restructuring plan. Restructuring may not last
longer than 4 years. The management body of the enterprise or the restructuring administrator may, by a
decision of the meeting of creditors, file a petition with the court for extension of the enterprise
restructuring period. The court or a judge may extend the duration of the restructuring period, but for no
longer than for one year.

8. International Interaction
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What international framework of rules apply to the company?

On the International level the issues concerning insolvency proceedings are regulated by a number of
multilateral and bilateral legal assistance agreements7, however these agreements mostly regulate the
aspects of jurisdictions and recognition of certain documents, but do not provide for material provisions
regarding implementation of insolvency proceedings. Therefore in case of an international bankruptcy
legal assistance agreements and provisions of the Civil Code of the Republic of Lithuania regarding
applicable law and the Lithuanian Code of Civil Procedure regarding jurisdiction shall be applied.
On the European Union level sustentative importance is possessed by the Council Regulation (EC) No
1346/2000 of 29 of June 2000. Also the decisions of the European Union Court of Justice regarding
application of the Council Regulation (EC) No 1346/2000 should not be violated in any form.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

On the European Union level the Council Regulation No 1346/2000 (Regulation)
has significant importance. This Regulation is applied in all Member States except for Denmark.
The Regulation establishes provisions regarding jurisdiction, applicable law, recognition and
enforceability of judgments.
If the centre of the main interests of a company, within the meaning of recitals 12 and 13 of the preamble
to Regulation 1346/2000, is in a EU member state (except for Denmark), then the insolvency
proceedings of that state are recognized as the main insolvency proceedings and bankruptcy is declared
in that state.
In cases of international bankruptcy, when the Council Regulation No 1346/2000 shall not be applied
provisions of the bilateral and multilateral agreements shall come into force. When any of the above
mentioned legal acts cannot be applied provisions of the Code of the Civil Procedure of the Republic of
Lithuania (hereinafter – the Code of Civil Procedure) and the Civil Code of the Republic of Lithuania
come into effect.
In the Code of Civil Procedure it is established that in cases of absence of an international agreement
decisions of foreign courts are recognized, unless:
− the decision is not valid in accordance with the laws of the country where the decision was adopted;
− the case is attributable only to the competence of the courts of the Republic of Lithuania or other third
country courts;
− the party, which did not participate in hearing of the case, had not been properly informed about the
initiation of a civil (including bankruptcy) case, and during the process, its possibility to defend its case
was violated;
− the decisions, the recognition whereof is asked for, is not in compliance with the decisions of a
Lithuanian court, that took place between the same parties regarding the same matter;
− the decision the recognition whereof is asked for, is not in compliance with the public order
established in the Constitution of the Republic of Lithuania.
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Depends on the security given – for example:
a) charge – enforcement of a charge
b) lien/mortgage/pledge – enforcement generally subject to the creditor having possession of the asset
Can transactions entered into by the company be vulnerable to attack?

Yes. The transactions may be void or voidable for undue preference and fraud.
What director liabilities might arise from the company trading while in distress?

If in the course of the winding up of a company, a director or an officer of the company who has
misapplied or liable for any money or property or guilty of any misfeasance or breach of trust or duty in
relation to the company; that director if found guilty may be imprisoned or a monetary penalty imposed
on him.

2. Taking action
What formal procedures are available for the company?

If the company is insolvent, the liquidator/receiver manager appointed to realize the assets and pay of
the creditors. This may lead to winding up of the company. Alternatively, the company, its creditors and
members may approve a scheme to address the concerns of all parties. The company and its members
and creditors may enter into such compromise or arrangement (whether or not for persons of or in
connection with a scheme or reconstruction). The Court at such application for a scheme, additionally
make an order to restrain any proceedings in any action or proceedings against the company.
If the business of the company has been carried out without proper records to defraud the creditors of
the company and investigations confirmed that any director, officers or persons who was knowingly
been a party to carrying on the business in such manner, the Court may at the application of the liquidator
or a creditor make the persons personally liable for all and any debts. Additionally, the persons may be
liable to pay monetary penalties or be imprisoned.
What informal procedures are available for the company?
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No informal procedures set out in our company laws.
Which procedures are creditor-friendly/debtor-friendly?
No procedure benefits either. The company is in distress, unless the creditor is secured, he is likely to
take a hair-cut for the loans or credits extended and insofar as the company, unless the monies and assets
may be freed up, there is only winding up.
What are the triggers for insolvency?
At the company cannot pay its debts and a company is deemed unable to pay debts if :
(a) a creditor by assignment or otherwise to whom the company is indebted in a sum exceeding five
hundred ringgit then due has served on the company by leaving at the registered office a demand under
his hand or under the hand of his agent thereunto lawfully authorized requiring the company to pay the
sum so due, and the company has for three weeks thereafter neglected to pay the sum or to secure or
compound for it to the reasonable satisfaction of the creditor;
(b) execution or other process issued on a judgment, decree or order of any court in favour of a creditor
of the company is returned unsatisfied in whole or in part; or
(c) it is proved to the satisfaction of the Court that the company is unable to pay its debts; and in
determining whether a company is unable to pay its debts the Court shall take into account the contingent
and prospective liabilities of the company.
What is the process for filing?

Voluntary winding is divided into 2 categories:
1) Members’ voluntary winding up is the liquidation of a solvent company where the directors have
formed an opinion that the company will be able to pay its debts in full within the period of 12 months
after the commencement of winding up as stated under section 257 of the CA 1965; and
2) Creditors’ voluntary winding up is a liquidation of an insolvent company where the directors make a
declaration stating that the company cannot, by reason of its debts and liabilities, continue its business.
A meeting between the company and its creditors must be summoned within 1 month from the date of the
declaration.
A scheme of arrangement may be made by the company or any or its creditors or members to the Court, a
meeting will be held to an order of the Court to secure a resolution made by three fourths in value of the
creditors or classes of creditors or members or class of members agreeing to any compromise and/or
arrangement as approved/sanctioned by the Court.
Who can place the company into insolvency proceedings?

Winding up by the Court
(i) The company;
(ii) Any creditor, including a contingent or prospective creditor of the company;
(iii) A contributory or any person who is the personal representative of a deceased contributory or the
trustee in bankruptcy or the official assignee of the estate of a bankrupt contributory;
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(iv) The liquidator;
(v) The Minister, pursuant to Section 205 or on the grounds specified in Section 218 (1)(d) of the
Companies Act;
(vi) The Bank Negara Malaysia in the case of a company which is a licensed institution under the
Financial Services Act or under the Insurance Act 1996;
(vii) The Registrar on the ground specified in Section 218(1)(m) or (n) of the Companies Act.
Voluntary Winding up
(i) The shareholders – where a declaration of solvency (that the company will be able to pay its debts in
full within 12 months of the commencement of winding up) has been made and lodged pursuant to
Section 257 of the Companies Act.
(ii) The creditors – where no declaration of solvency has been made and lodged (when a company is
insolvent, the Companies Act gives the control of a creditors’ voluntary winding up in the hands of the
creditors)
Scheme of Arrangement
(i) The company,
(ii) The creditors,
(iii) Its members
(iv) Liquidator
What is the extent of court involvement?

The Court plays a supervisory role in a creditors winding up and scheme of arrangement.
How long will the insolvency process take?

Much will depend on whether the winding up proceedings are contested or not.
What other steps, such as notices, are required?

Other than making the court applications, there would be notices to be sent to creditors of a creditors
meeting, as well as advertisements placed in newspapers circulating throughout Malaysia to give
opportunity to creditors to attend the creditors meeting and submit their respective claims.
What rights does the company as debtor benefit from?

Under the scheme of arrangement the company can make an application to restrain further proceedings
prior to the winding up where a compromise or arrangement has been proposed. The restrain, will
allow the company to reconcile its financial undertaking and plan for a reconstruction or repayment of
its debts to the creditors.
Is there anything resembling a debtor in possession process?

Yes. To a certain extent, a “scheme of arrangement” under Section 176 of the Companies Act in
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Malaysia is akin to what is called “debtor in possession” in the United States (DIP) which comes under
a debt restructuring mechanism of Chapter 11 of the US Bankruptcy Code. Unlike liquidation which
involves a liquidator taking over the company, in a Chapter 11 scenario, the control of the debtor
company remains with its management through the concept of DIP. As a safeguard, the debtor company
will be subjected to oversight by the bankruptcy court and the trustee. A scheme of arrangement, like the
DIP, is an alternative way for creditors to recover their debts, without the need of winding up the debtor
company. It is a useful tool to reorganize the company as it provides for a statutory form (by way of a
court order) by which affected creditors/shareholders may agree to a scheme, which, if approved by the
court, will bind any dissenting creditors/shareholders. If a company is subject to a scheme of
arrangement, the management usually retains control, although its management will be bound by the
scheme and court sanction.
Are there any local law red-flags particularly relevant to a situation?

No.
Are there any political factors which may come into play?

No.

3. Creditor issues
How are unsecured creditors affected?

All Secured debts are to be paid in priority to all unsecured debts in a winding up. In order of priority,
the unsecured creditors are last to be paid and may only recoup the monies outstanding after payment to
the secured creditors.
How might a secured creditor enforce its security?

A secured creditor has a few options.
a) Subject to the terms of a charge/pledge/mortgage, he may sell/dispose/realize his security to satisfy
the debt which is due to him, if the proceeds are insufficient to cover the amount due he may commence
legal proceedings for any deficiency.
b) He may appoint a receiver and manager pursuant to the terms of a debenture/security documentation
to secure and enforce its rights.
Will set-off apply and if so do any issues arise from this?

Subject to the terms of the security documents, secured creditors may the right to set off such monies and
mutual claims in the possession of the creditors.
Are there prevailing inter-company debt issues?

No. Inter-company debts are treated in the same manner as all other debts
Is creditor recourse available in respect of any company affiliates?

No, unless any affiliated company has given a guarantee or a security for the benefit of the company.
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Each company is a separate legal entity.
Will a creditor committee be established and if so what is its role?

At the creditors meeting, a committee of inspections may be appointed at the discretion of the creditors
that may or may not consist of creditors. The committee has a role is to supervise the liquidator.

4. Continuing the business
Who controls the company in a given procedure?

In a winding up scenario, the control of all the property of the company vests in the liquidator or
provisional liquidator.
In scheme of arrangement, commonly the management of the company.
How is the company financed?

In a winding up - shareholders’ advance, and existing creditors.
In a liquidation – no financing available, all assets of company realized.
Is it possible to arrange DIP funding (or similar)?

No DIP funding equivalent pursuant to Malaysian laws; even under its the equivalent scheme of
arrangements, the company is funded by shareholders’ advance and existing creditors.
How will proceedings affect employees and what rights do they benefit from?

In a voluntary winding up, it was held in the English Case of Midland Counties District Bank v Attwood
[1905] 1 Ch 357 that a resolution for the voluntary winding up of a limited company did not operate as a
notice of discharge to the employees of the company. This is, however, depending on the facts and timing
of each particular case. If the employment were conditional upon the continued existence of a company
then the employment would cease automatically when it is wound up.
Pursuant to Malaysian Companies Act 1965, in a winding up, these shall be paid in priority of all other
unsecured debts:
(a) all wages or salary (whether or not earned wholly or in part by way of commission) including any
amount payable by way of allowance or reimbursement under any contract of employment or award or
agreement regulating conditions of employment, of any employee not exceeding one thousand five
hundred ringgit or such other amount as may be prescribed from time to time whether for time or
piecework in respect of services rendered by him to the company within a period of four months before
the commencement of the winding up;
(b) all amounts due in respect of worker's compensation under any written law relating to worker's
compensation accrued before the commencement of the winding up;
(c) all remuneration payable to any employee in respect of vacation leave, or in the case of his death to
any other person in his right, accrued in respect of any period before the commencement of the winding
up;
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(d) all amounts due in respect of contributions payable during the twelve months next before the
commencement of the winding up by the company as the employer of any person under any written law
relating to employees superannuation or provident funds or under any scheme of superannuation or
retirement benefit which is an approved scheme under the federal law relating to income tax.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

As from the commencement of winding up, the company must cease to carry on its business except in so
far as is in the opinion of the liquidator required for the beneficial winding up thereof. The corporate
state and corporate powers of the company shall continue until it is dissolved. Any transfer, mortgage,
delivery of goods, payment, execution or other act relating to property made or done by or against a
company shall be void or voidable (Section 293(1) Companies Act 1965). Any disposition of the
company’s property made after the commencement of the winding up will be void (S 223 Companies
Act 1965). Any transfer of shares, unless made to or with the sanction of the liquidator, and any
alteration in the status of the shareholders made after the commencement of the winding up, shall be void
(Section 256(2) Companies Act 1965)

5. Claims issues and procedures
What is the method for the filing of claims?

In a winding up by the Court every creditor shall prove his debt, unless the Judge in any particular
winding up shall give directions that any creditors or class of creditors shall be admitted without proof.
In a scheme of arrangement, the every creditors are similarly required to prove his debt.
What is the timing for the filing of claims?

The declaration proving debt must be filed by the creditor within 3 months after the winding up order is
made. As the proof of debt is filed electronically, the documents substantiating the claim specified in the
proof of debt must be sent to the Official Receiver within 14 days from the date of submission of the
proof of debt.
How will claims rank?

In a winding up, the following shall be paid in priority to all other unsecured debts:
i. Costs and expenses of the winding up;
ii. All wages or salary;
iii. All amounts due in respect of worker’s compensation (relating to worker’s compensation accrued
before the commencement of winding up);
iv. All remuneration payable to any employee in respect of vacation leave; v. All amounts due in respect
of contributions payable during the 12 months before the commencement of the winding up as the
employer relating to employees superannuation or provident funds; and
vi. Amount of all federal tax. (Section 292 of Companies Act 1965)
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Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

No.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

Cram-down Procedure in the United States is similar to the scheme of arrangement under Section 176 of
the Companies Act (explained above).
How is the procedure formally concluded?

The procedure of scheme of arrangement involves the following:
(i) The company proposing the scheme of arrangement must seek a court order convening creditor and/or
shareholders meeting in order to vote on the proposed scheme;
(ii) A meeting or meetings are convened at which the attendees are separated into classes and will be
require to vote on the proposed scheme of arrangement. At least 50% in number constituting 75% in
value of each relevant class of creditors must vote in favour of the scheme for it to proceed to sanction;
(iii) A class must not be confined to those persons whose rights are not so dissimilar as to make it
impossible for them to consult with a view to their common interest;
(iv) Once the scheme of arrangement has been approved by the requisite majority of each class, the
company will apply to the court and request that it sanction the scheme of arrangement;
(v) The scheme of arrangement will become effective upon delivery of the relevant sanction order by the
court to the Companies Commission of Malaysia and will bind all creditors of each relevant class.
What is the outlook for creditor classes?

In the ranking of creditors to be paid, unsecured creditors are very low. This means that there is a strong
possibility that there are not enough funds from the liquidation to satisfy the debts owed to those
creditors.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

No.
Are there accelerated processes available?

No.
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8. International Interaction
What international framework of rules apply to the company?

No. Only Malaysian legislation applies.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Where a company had borrowed in foreign currencies and all financing documents and security
agreements are subject to foreign laws then the company will have to comply and lenders/creditors
would have to take actions pursuant to those foreign laws to recover its debt. The enforcement of the
order in Malaysia are further subject to various laws including whether the foreign sovereign and
Malaysia has a reciprocal arrangement.
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Mauritius
Raffeek Sham, Principal of LI, SHAM & SEEAM
raffeek.sham@advisers.mu, tel +230 211 3399
Overview
• The Insolvency Act 2009 (“the Act”) is the main enactment governing insolvency proceedings and
related matters in Mauritius.
• The Act came into effect on 1 June 2009 and applies to both individual and corporate insolvent
debtors; insolvency of banks, financial institutions and insurance companies is, however, catered for
under separate enactments namely the Banking Act 2004 and the Insurance Act 2007.
• The Bankruptcy Division of the Supreme Court retains jurisdiction to deal with all insolvency matters
except for Cross Border Insolvency matters (Part VI of the Act) which are to be dealt with by the
Commercial Division of the Supreme Court.
• The other relevant legislative texts are the Companies Act 2001 (“CA 2001”) and our French-inspired
Code Civil Mauricien (“CCM”), Code de Commerce (“CDC”) and the Code de Procedure Civile
(“CDPC”).
• Except where otherwise stated, all listed sections below are references to the Act.

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

The following options are available:(i) mortgage;
(ii) fixed or floating charge;
(iii) “gage” e.g. vehicles and equipment leasing; other forms of privileged debts in favour of approved
institutions (banks and lending institutions);
(iv) right of set-off provided under section 309;
(v) deposit of a share or debenture certificate;
(vi) pledge of shares or debentures;
(vii) charge on a ship or aircraft;
(viii) attachment on the proceeds to be paid by the Sugar Syndicate; and
(ix) lien or retention of title.
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Can transactions entered into by the company be vulnerable to attack?

Yes – the following instances may be noted:(a) Voidable preference
A transaction undertaken by the debtor at the time it was unable to pay its debts and which would enable
another person to receive more in satisfaction of that debt than would have been the case in a
liquidation. Such a transaction may be set aside by the Court on the application of the Official Receiver
or a liquidator where it was made within 2 years immediately before commencement of the winding up.
(b) Voidable charge
A charge over any property or undertaking of a debtor may be set aside where (i) the charge was given
within 2 years immediately before the commencement of the winding up; and (ii) immediately after the
charge was given, the debtor was unable to pay its due debts.
(c) Intention to defraud a creditor
A disposal of property made by a debtor within 5 years immediately before the commencement of the
winding up of the debtor with intent to defraud a creditor may likewise be set aside (except for a
purchaser in good faith not having at the time of the alienation notice of the intention to defraud any
creditor).
(d) Voidable gift
A gift by a debtor to another person may be set aside where (i) the debtor made the gift within 2 years
immediately before the commencement of the winding up and (ii) the debtor was unable to pay his or its
due debts immediately after making the gift.
(e) Transactions with directors
A transaction entered into by the company in which a director is interested may be avoided by the
company at any time before the expiration of 6 months after the transaction is disclosed (except where
the company has received fair value or the transaction was undertaken at arm’s length or the constitution
provides otherwise).
(f) Inadequate or excessive consideration
Related parties’ transactions undertaken by the debtor during the period of 2 years before the
commencement of winding up may be the subject of challenge where the Official Receiver or Liquidator
consider such transactions have been conducted for inadequate or excessive consideration. Transactions
targeted include acquisition or disposal of a business or property; acquisition or provision of services;
provision of a guarantee; or issue of shares for benefit of the related party.
(g) Other matters
These may include failure to comply with prescribed formalities e.g. failure to insert in instrument or
deed the exact prescribed wording of indebtedness or failure to obtain any pre-requisite government
approval(s) for certain transactions could render security instruments defective.
What director liabilities might arise from the company trading while in distress?
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(a) Section 162 CA 2001
A director who believes that the company is unable to pay its debts as they fall due must call a meeting
of the Board to consider whether a liquidator or an administrator should be appointed. Failure to do so
may render the director liable for the loss suffered by creditors where the company (i) was unable to
pay its debts at the time of such failure and (ii) was subsequently put into liquidation on account of
having continued trading while in distress.
(b) Other liabilities
(i). The directors including a past director may be liable to criminal prosecutions where during the 12
months preceding the winding up (or any time thereafter) they have engaged in any conduct involving
fraud, dishonesty, misrepresentation, making false statement or other prohibited dealings.
(ii). Where a director of a company in receivership fails to settle dues in respect of PAYE, National
Pensions Fund, Training Levy, Workfare Programme Fund on the due date, that person shall be
personally liable for the total amount due, including all penalties, charges and interests thereon.

2. Taking action
What formal procedures are available for the company?

(a) Administration
The Administration process is a short term mechanism aiming to keep the company or as much as
possible of its business in existence; or should that not be possible, for a better return to be achieved for
its creditors and shareholders than would result from the immediate winding up of the company.
This process basically involves choosing within a set time-frame one of three options i.e. whether it
would be in the creditors’ interest for:(i). the company to execute a deed of company arrangement (“DOCA”);
(ii). the administration to end; or
(iii). a liquidator to be appointed.
(b) Winding up by the Court
A company may be wound-up by order of the Court; a petition for winding up may be presented by the
company, a shareholder, a contributory, a creditor, a liquidator, the Director of Insolvency Service or the
Financial Services Commission.
(c) Members winding up
A members’ winding up may only be effected where the company is solvent; the liquidator is appointed
by special resolution]. A company may otherwise (section 137) be wound up by ordinary resolution of
its members where the period, if any, fixed for its duration by its constitution expires, or the event, if
any, occurs, on the occurrence of which the constitution provides that the company is to be dissolved.
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(d) Creditors’ winding up
Where the company is insolvent, the directors may upon lodging the statutory declaration of insolvency
appoint a provisional liquidator and should convene meetings of members and shareholders for
confirmation or replacement of the provisional liquidator.
(e) Appointment of Receiver
A secured creditor may pursuant to the terms of the charge instrument appoints a receiver over the
charged assets of the debtor company – the main task of the receiver is to realize or sell the charged
assets and (subject to any preferential claims) apply the net proceeds in satisfaction of the chargee’s
claims.
What informal procedures are available for the company?

(a) In January 2013, the Companies Division issued the Out-of-Court Guidelines for Restructuring
(endorsed by the Central Bank) which outline the following rescue avenues:(i). bilateral work-out involving the debtor and a creditor, leading to the rescheduling of payments
and/or debt forgiveness;
(ii). multilateral negotiations between the debtor and its major creditors, leading to debt
rescheduling, debt forgiveness or the granting of other incentives, as agreed by the parties.
The Guidelines emphasize the need for a breathing period (Standstill Period) to allow for a viable plan
to be put in place while existing credit lines are maintained, creditors do not take any enforcement
action and debtor does not act in manner which adversely affect creditors.
(b) Consideration may also be given to any Government schemes (e.g. Forex Loan Facility by Central
Bank, “Industrial Sick Units” etc.) which may exist to protect and support employment in a particular
industry, sector or category (SMEs).
Which procedures are creditor-friendly/debtor-friendly?
(a) The formal procedures attempt to strike a fair balance in conferring some form of “equality” of
treatment to the three main stakeholders:
(i). government - highest amount due for any one of four years preceding winding up being ranked
among priority claims provided such government debts have been inscribed on an annual basis;
(ii). employees - one month’s wages (capped at Rs30,000 approx. USD1,000 per employee) prior
to winding up likewise among priority claims; and
(iii). lenders - fixed and floating charges (registered for more than three years) ranking pari passu
with remaining claims of employees but before other classes of creditors (including remaining
government claims under (i) above).
(b) The informal processes may be considered to be creditors-led and should provide scope for the
parties to come up with flexible and pro-business solutions (often with government active support or
incentive).
What are the triggers for insolvency?
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(a) Solvency test
Where the company does not satisfy the test (assets greater than sum of its liabilities and stated capital)
and is unable to pay debts in normal course of business, the directors must act (section 162 CA 2001) to
consider administration or liquidation or continue operations.
(b) Inability to pay its debts
A company is presumed to be unable to pay its debts as they become due in the ordinary course of
business where –
(i). the company has failed to comply with a statutory demand;
(ii). execution issued against it in respect of a judgment debt has been returned unsatisfied;
(iii). a person entitled to a charge over all or substantially all of its property has appointed a
receiver under the instrument creating the charge; or
(iv). a compromise between the company and its creditors (CA 2001) has not been approved.
(c) Other grounds for winding up
A petition for winding up may be presented where (inter alia) –
(i). the directors have acted for their own interests against shareholders’ interests or in a manner
unfair or unjust to the shareholders;
(ii). the directors or managers have acted to conceal or remove assets of the company outside the
jurisdiction with intent to defeat creditors;
(iii). an inspector (appointed under the CA 2001) reports that it is in the interests of the public or of
the shareholders or creditors that the company should be wound up;
(iv). a bank has carried on business in Mauritius in contravention of the Banking Act 2004;
(v). an insurance company has carried on business in Mauritius in contravention of the Insurance
Act or the Financial Services Act 2007;
(vi). a licensee of the Financial Services Commission has carried on business in contravention of
the Financial Services Act 2007 or the Securities Act 2005.
What is the process for filing?

(a) Insolvency Practitioners (administrators, managers, liquidators, receivers) must be registered with
the Insolvency Service.
(b) They must lodge copy of their appointments and situation of office (and any subsequent changes
thereof, notice of their removal, resignation, replacement) with:(i). the Insolvency Service
(ii). the Official Receiver
(iii). the Registrar of Companies
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(c) They must:(i). give public notice of their appointments in the Government Gazette and daily newspaper(s)
(ii). give public notice of meetings of members, contributories and creditors
(iii). submit six-monthly statutory reports and accounts of the winding up to the Insolvency Service
and the Official Receiver
(d) A petitioner who obtains a winding up order from the Court must lodge a copy of the order together
with the name and address of the Liquidator with the following:(i). Director of Insolvency Service
(ii). Official Receiver;
(iii). the secretary of the company or as the Court directs; and
(iv). the liquidator.
Who can place the company into insolvency proceedings?

(a) Administration
(i). the company;
(ii). a secured creditor having charge over whole/substantially whole of company’s property;
(iii). the liquidator or a provisional liquidator;
(iv). the Court; or
(v). Supervisory Committee (for prescribed, designated companies).
(b) Winding up by Court
(i). the company;
(ii). a contributory (or heir/estate of a deceased contributory);
(iii). a shareholder;
(iv). a creditor, including a contingent or prospective creditor, of the company;
(v). a liquidator;
(vi). the Director of Insolvency Services; or
(vii). the Financial Services Commission.`
(c) Members’ winding up
The directors should make the statutory declaration of solvency and shareholders pass required special
resolution appointing the liquidator.
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(d) Creditors’ winding up
The directors must file the statutory declaration of insolvency, appoint a provisional liquidator and
convene meetings of creditors to confirm provisional liquidator or otherwise appoint some other person
as liquidator.
(e) Receivership (section 183)
(i). the charge holder; or
(ii). the Court
What is the extent of court involvement?

(a) The Court retains overall supervision of administrations, receiverships and all forms of winding up
including the power to control insolvency practitioners in the discharge of their duties.
(b) There is general power of the Court to deal with various issues including power to consider and
make a pronouncement on any irregularity in proceedings; to hear any party who may be aggrieved by
the acts of an administrator, receiver or liquidator and grant such relief as the Court may consider
appropriate.
(c) The administrator, receiver, provisional liquidator or liquidator may also seek directions from the
Court. Furthermore, no action shall be proceeded with or against a company without the leave of Court
where a provisional liquidator or administrator has been appointed or a winding up order made.
How long will the insolvency process take?

Depending on the size of organisations, nature of operations and other factors the process may well last
from a few weeks/months (straight forward cases) to several years for more complex situations (e.g.
involving overseas recovery of assets and litigations).
What other steps, such as notices, are required?

(a) Please refer also to matters listed above under Section 2 (Taking Action) sub-heading "What is the
process for filing".
(b) The Insolvency Practitioners must display clearly in all correspondences, notices or other documents
(including every agreement or deed executed while holding office) that the company is “In
Administration”, “In Receivership”, “In Provisional Liquidation” or “In Liquidation” as appropriate.
(c) A secured creditor who appoints an administrator under section 215 shall give written notice of the
appointment to the company as soon as practicable and in any event before the end of the next working
day.
What rights does the company as debtor benefit from?

(a) Any attachment, sequestration, distress or execution put in force against the assets of a company after
the commencement of a creditors’ winding up shall be void.
(b) After the commencement of a winding up, no action or proceeding shall be proceeded with or
commenced against the company except by leave of the Court and subject to such terms as the Court
thinks appropriate.
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(c) A transaction or dealing by a company in administration, or by a person on behalf of the company,
that affects the company’s property is void unless the transaction or dealing was entered into by or with
consent of administrator or under Court order.
Is there anything resembling a debtor in possession process?

This process does not seem to exist in Mauritius proceedings.
Are there any political factors which may come into play?

Insolvency proceedings are court-supervised mechanism.
In high profile cases (large factories or some particular sector) the political class being sensitive to
need for preserving jobs may involve government agencies (e.g. Development Bank of Mauritius, State
Investment Corporation, Business Parks of Mauritius, Stimulus Package or other similar schemes) to
intervene by providing concessionary financing, rescheduling existing debts or waiving dues or
preferential claims or Minister in charge may secure work-out solutions with lenders, employees and
other stakeholders.

3. Creditor issues
How are unsecured creditors affected?

Unsecured creditors stand last in the queue for any winding up dividend!
There are a few exceptions like (a) rent due six-months prior to winding-up; (b) rent due for period of
occupation during winding-up; and (c) suppliers of essential services.
How might a secured creditor enforce its security?

Where permitted under the charge instrument, the secured creditor may appoint a manager or receiver
and manager to take possession of and realize the charged assets in satisfaction of the creditor’s claim.
Will set-off apply and if so do any issues arise from this?

(a) Where there have been mutual credits, mutual debts, or other mutual dealings between the company
and another person, the right of set-off is available so that only the balance of the account may be proved
or payable to the Official Receiver or Liquidator as appropriate.
(b) The right of set-off will not be available with respect to transactions entered into between the
company and
(i). any party during the period of 6 months preceding the commencement of a winding up;
(ii). a related party during the period of 2 years before the commencement of a winding up
unless that party or related person, as the case may be, proves that, at the time of the transaction, they did
not have reason to suspect that the debtor-company was unable to pay its debts as they became due.
Are there prevailing inter-company debt issues?
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Related parties’ transactions not undertaken at arm’s length or in breach of the Act or other enactment
may be subject to challenge.
Is creditor recourse available in respect of any company affiliates?

Article 1166 of CCM allows a creditor to sue the debtors of its debtor in an action to recover its dues
(but this right would not be available where the debtor-company is in administration, receivership or
winding up).
Will a creditor committee be established and if so what is its role?

(a) The appointment of a committee of inspection is a usual “fixture” in a court or voluntary winding up
or an administration. It is composed of representatives of the creditors and members or contributories of
the company.
(b) The main functions of the committee include the following:
(i). generally monitoring the progress of the winding up;
(ii). fixing the remuneration of the liquidator;
(iii). authorizing the liquidator to pay any class of creditors in full;
(iv). authorizing liquidator to sell or dispose property of the company;
(v). sanctioning payment (or postponement thereof) of interim dividend;
(vi). generally consult with the administrator, liquidator or official receiver;
(vii). receiving and considering reports by the administrator, liquidator or official receiver.

4. Continuing the business
Who controls the company in a given procedure?

The administrator, receiver manager, provisional liquidator or liquidator, as the case may be, will have
custody and control of the company and business under the overall supervision and direction of the
Court.
How is the company financed?

(a) See also under sub-heading "Are there political factors coming into play?" under section 2 (Taking
Action) above.
(b) In some major insolvencies (factories with thousands employees) the lenders may grant working
capital (ranking pari-passu with their existing debts) to sustain operations and honour order book
commitments.
(c) Quite infrequently, finance may be arranged under the sanction of the Court who may impose
conditions as it deems fit.
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Is it possible to arrange DIP funding (or similar)?

This mechanism is not known in Mauritius.
How will proceedings affect employees and what rights do they benefit from?

(a) No automatic termination of employees contract.
(b) Administrator/Liquidator liable for payment of wages or salary that accrue under contract of
employment entered into before the administrator’s/liquidator’s appointment, unless lawful notice given
for termination of said contract.
(c) Receiver liable for payment of wages or salary that, during the receivership, accrue under a contract
of employment relating to the property in receivership and entered into before his appointment unless
notice of termination is lawfully given within 14 days (or longer period granted by Court) after the date
of appointment.
(d) Employees’ rights and claims otherwise governed by provisions governing Preferential Claims
(Fourth Schedule).
How will proceedings affect contracts or other commercial arrangements entered into by the company?

Supply of essential services (water, electricity and telecoms) cannot be interrupted during insolvency on
account of dues predating commencement of insolvency or administration.
Administration
(a) The Administrator has powers of company and officers and may terminate contracts.
(b) No transfer of shares or modification of rights and liabilities of shareholders.
(c) No enforcement of charge without consent of administrator or the court.
(d) Taking possession of leased property not allowed without consent of administrator or the court.
(e) No enforcement of guarantee given by a director.
(f) DOCA binding (irrespective of existing contracts) on company, its officers, shareholders, the deed
administrator and all creditors.
Liquidation
(a) Liquidator has power to determine contracts including terminating employment contracts.
(b) No transfer of shares or modification of rights and liabilities of shareholders.
(c) Right of a secured creditor not affected (subject to the priority of claims) to take possession of, and
realise or otherwise deal with, property of the company over which that creditor has a charge.
Receivership
Receiver liable for rent and any other payments becoming due under an agreement subsisting at the date
of his appointment relating to the use, possession or occupation by the chargor of property in
receivership – the dues under such contracts will run from 14th day after appointment up to the date
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which is earliest on which use, possession or occupation or receivership ends.

5. Claims issues and procedures
What is the method for the filing of claims?

(a) The proof of debt must be verified by an affidavit which shall
(i). contain a statement of account showing the particulars of the debt;
(ii). specify the vouchers, if any, by which the same can be sustained; and
(iii). state whether or not the creditor is secured; whether inscription has been made or not.
(b) A creditor whose proof of debt has been rejected may apply to the Court for an order modifying or
reversing the decision; such an application must be made within 15 working days after the creditor
receives the notice of rejection (or within such extended time that the Court allows).
What is the timing for the filing of claims?

(a) Every creditor shall prove his debt as soon as may be after the commencement of a winding up. In
practice, creditors are invited by public notice to submit their claims by a set deadline date.
(b) The Court may fix a date on or before which creditors are to prove their debts or claims, after which
date they will be excluded from the benefit of any distribution made before those debts are proved.
How will claims rank?

The following order of priority applies:
(1) Costs of liquidation (including fees, expenses, rent incurred after commencement of winding-up,
costs of essential suppliers and remuneration).
(2) Amounts due and unpaid to government and its agencies (VAT, income tax, registration duty, customs
duty) during the four years preceding commencement of winding up but (a) limited to highest amount for
any one of those four years and (b) provided relevant inscription has been effected.
(3) Wages and salaries due to employees for one month before commencement of winding up (limited to
Rs30,000 per employee) and any claim for lien (limited to Rs20,000).
(4) Costs of compromise with creditors under section 260(c) CA 2001.
(5) (a) Amount due and payable in respect of first ranking fixed and floating charges inscribed for more
than 3 years
pari passu with
(b) Payment for termination of employment under Employment Rights Act 2008 and any compensation
for unjustified dismissal which accrues or crystallises before completion of winding up.
(6) Landlord special privilege: any rent due and unpaid for period of 6 months preceding
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commencement of winding up.
(7) (a) First ranking, fixed and floating charges inscribed for less than 3 years
(b) The amount payable under any inscribed charge or mortgage, other than a first ranking, fixed and
floating charge or mortgage.
(8) Claims of victims of accident.
(9) Other privileges, securities and creditors (including costs for debtor’s assets and privileges for
architects and builders).
(10) Amounts due to Government and its Agencies in relation to amounts due and unpaid for taxes,
charges and dues which are due and unpaid for the period not exceeding four years prior to the date of
commencement of the winding up and which has not been paid under item (2) above.
(11) All other unsecured creditors who have proved in the winding up (including judicial costs and
Court fees; funeral expenses).
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

The peculiarities of cross border insolvency and netting in financial contracts may be noted.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

The objective of a cram-down procedure may be achieved where a duly approved DOCA is executed
under the administration regime.
How is the procedure formally concluded?

(a) Administration - comes to an end where
(i). the creditors so resolve;
(ii). DOCA is executed;
(iii). a liquidator is appointed;
(iv). time-limit for holding the watershed meeting of creditors expires;
(v). the Court makes an order to that effect.
(b) Voluntary winding up comes to an end where
(i). company’s assets have been fully realized;
(ii). any final dividend distributed;
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(iii). contributories rights adjusted as appropriate;
(iv). any final return made to contributories;
(v). account showing how winding up conducted and property realized submitted; and
(vi). the Court makes an order to dissolve the company.
(c) Receivership is concluded when
(i). the charged assets have been realized;
(ii). proceeds applied in payment of charge holder (subject to any preferential claims);
(iii). submission of final report (summarizing statement of affairs, conduct of receivership, amounts
received and paid; any amounts owed to secured and unsecured creditors).
[The company would then return under control of directors or may be put into liquidation].

7. Alternative forms of restructuring
(a) Compromise with the creditors (section 254 CA 2001) for restructuring of company’s debts (e.g.
cancelling all or part of the debts, varying creditors’ rights or debts terms) and which will be binding on
the company and all creditors if the plan is duly approved by the creditors in accordance with section
256 CA 2001.
(b) Scheme of arrangement (section 261 CA 2001) for reorganization of company’s share capital (e.g.
debt for equity swap) and Court may make order for arrangement to be binding on such class of persons
as it may consider.
(c) Amalgamation (section 244 of CA 2001) with another or more entities pursuant to which the
surviving entity takes over the liabilities, debts, obligations, property and rights of the individual
amalgamating debtor companies.

8. International Interaction
What international framework of rules apply to the company?

Part VI of the Act provides for an effective mechanism to deal with Cross Border Insolvency (CBI)
issues based on the UNCITRAL Model Law. This Part VI is yet to be proclaimed to come into force.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

(a) Part VI and the accompanying Ninth Schedule (containing the detailed rules) are based on the
following principles:
(i). Access of foreign representatives and creditors to courts in Mauritius
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(ii). Recognition of a foreign proceeding and relief
(iii). Co-operation with foreign courts and foreign representative
(iv). Cooperation and coordination of concurrent proceedings
(v). Public policy exception
(b) Part VI contains reciprocity provisions in relation to recognition of foreign proceedings.
(c) In the implementation and interpretation of the CBI provisions regard to be had to the following:(i). their international origin and the need to promote uniformity in their application and the
observance of good faith;
(ii). reference may be made to the Model Law and any document that relates to the Model Law and
originates from the United Nations Commission on International Trade Law, or its working group
for the preparation of the Model Law.
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Mexico
Alfonso Villalva, Partner, Bufete Villalva Abogados
www.villalva.com, email: avp@villalva.com, tel: +52 55 5257 4994

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Typically the creditors could request to the Judge in the liquidation phase of a Company to take the
necessary remedies to secure the assets, such as:
(i). Prohibition of payment of obligations due prior to the date of acceptance of the claim or bankruptcy
lawsuit,
(ii). The suspension of any foreclosure proceeding against assets or rights of the company or individual,
(iii). The prohibition to perform remedy actions or encumbrance of his company main assets,
(iv). The seizure of assets,
(v). The prohibition on transfers of assets or securities to third parties,
(vi). The order to embed the individual for the sole purpose to not left his domicile without leave.
Can transactions entered into by the company be vulnerable to attack?

No, as such transaction, if executed on a binding document, should be fulfilled in all its terms.
What director liabilities might arise from the company trading while in distress?

Directors of a company might be held liable to civil, administrative actions or even to criminal liability,
in the event of fraudulent acts.
If the company has not been declared insolvent by a competent court, the directors will not be liable and
they shall continue the operation of a company under financial distress.

2. Taking action
What formal and informal procedures are available for the company?

In Mexico there are several actions available prior to a formal insolvency proceedings, such as:
foreclosure, restraining orders, preliminary discovery or pre-filing motion which depends on the type of
agreement and the action could be followed civil, mercantile –ordinary or special. The Bankruptcy Law
provides for a single insolvency proceedings which consists in two main stages: the conciliation stage
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and bankruptcy stage (and a liquidation process if assets are available).
It does not provide different insolvency proceedings for individuals and companies nor does it make
distinction between preventive insolvency proceedings and actual insolvency proceedings.
Which procedures are creditor-friendly/debtor-friendly?

The conciliation stage in a Bankruptcy trial encourages binding and reorganizing an agreement between
the debtor and its creditors and, thus avoiding the debtor’s bankruptcy or liquidation. The conciliation
stage may not last more than 185 calendar days, unless extended for up to two additional consecutive
periods of 90 calendar days each, however, that in no event shall the conciliation stage last more than
365 calendar days.
Once the insolvency of the debtor has been declared, the conciliation stage begins and tries to find a
solution to allow the debtor and creditors to come to an agreement. A conciliator, who initially acts as
an intermediary between the company and its creditors, must direct this procedure.
The conciliator shall act as an intermediary among the parties. One of the functions or powers of
conciliator is to recognize claims based on the debtor’s accounting records in order to streamline the
claim recognition process. The conciliator will also collaborate in the decision regarding whether the
business will continue to be operated by debtor’s restructuring the debt, or whether it is necessary to
remove existing management from the operation of the company.
The main purpose of the conciliation stage is to preserve the operation of the debtor’s business. The
conciliator is responsible to publish the deadline for creditors to submit proofs of claims, processing
proofs of claims, serving as a mediator among the debtor and creditors, and to propose a restructuring
plan to the court.
What are the triggers for insolvency?

In Mexico insolvency may be declared if a company or individual has generally failed to perform any
debtor obligation. The Bankruptcy Law establishes that a debtor may be declared insolvent in cases,
such as:
(i). It has defaulted its obligations contracted with two or more different creditors;
(ii). The obligations of the debtor which have been due for at least 30 days represent, at least, 35 per
cent or more of all the debtor’s obligations on the date on which the demand or insolvency petition is
filed (or depends, or both, if it was an involuntary or voluntary petition, respectively;
(iii). The debtor does not have any of the following assets in an amount sufficient to perform at least 80
per cent of its obligations due on the date on which the demand or insolvency petition is filed: cash and
demand deposits; term deposits and investments becoming exercisable or maturing in a term no longer
than 90 calendar days following the date on which the demand or insolvency petition is filed before the
court; securities or negotiable instruments available at the relevant markets which may be sold within a
term of 30 business days, with a known value on the date on which the demand or insolvency petition
was filed before the court.
What is the process for filing?

The bankruptcy trial has three stages: the bankruptcy trial, the conciliation and the liquidation.
(i). In the first stage, the Judge and the Auditor, reviews whether the eligibility requirements are met by
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the debtor, and issues the Order for Relief or denies the request.
(ii). In the second stage the Conciliator must determine who the creditors are and acts as a mediator
between the debtor and its creditors to propose a reorganization plan.
(iii). Then, if no plan is reached and the case proceeds to a liquidation, the Trustee must sell the assets
and pay creditors.
Who can place the company into insolvency proceedings?

A company or individual who request bankruptcy and any creditor or the Attorney General can file a
Bankruptcy lawsuit.
A debtor may commence a voluntary reorganization proceeding under the Bankruptcy under these
conditions:
(i). a payment default has occurred with respect to the claims of at least two creditors;
(ii). payments are past due for more than 30 days and represent 35% or more of all the debtor's payment
obligations as of the date of the filing; and/or
(iii). the debtor does not have liquid assets to pay at least 80% of the obligations past due as of the date
of the filing.
A creditor, whether unsecured or privileged, or the Attorney General can file an involuntary
reorganization proceedings under the Bankruptcy Law only if the abovementioned these conditions are
accomplished.
What is the extent of court involvement?

The Judge controls the bankruptcy proceedings and has the faculty to comply with the Mexican
Bankruptcy Law. A case under the Bankruptcy Law will be assigned to a district judge which is Federal
and he shall oversee the reorganization and bankruptcy proceedings.
How long will the insolvency process take?

The conciliation period lasts 185 days, the Conciliator or the creditors representing two-thirds of the
amount of the recognized claims may request the first 90-day extension if they reasonably believe a
reorganization plan is achievable. The second 90-day extension must be sought by both the debtor and
90% of recognized creditors. In no event may the conciliation last more than 365 days.
Once the Court publishes the list of recognized claims, the Conciliator is required to attempt to reach an
agreement with the debtor and holders of recognized claims on a plan of reorganization.
If the Conciliator believes that the debtor and a majority of holders of recognized claims support a plan
of reorganization for the debtor, it must circulate the plan to all holders of recognized claims. Such
holders will have ten business days to comment on the plan.
About the insolvency period there is no time limitation. The time depends on the amount of work of the
authority and the actions during the process.
What other steps, such as notices, are required?

(i). Lawsuit or request
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(ii). Admission
(iii). Notification
(iv). Eligibility review
(v). Bankruptcy claim
(vi). Conciliation phase
(vii). Liquidation phase
(viii). Order for liquidation
(ix). Creditor payments
Each one on the above mentioned steps have their own specifications, procedures and notifications.
What rights does the company as debtor benefit from?

(i). Request a bankruptcy and all its effects.
(ii). To be declared as liquidation phase, once all the formalities of the process have been completed.
Is there anything resembling a debtor in possession process?

During the phase of conciliation the debtor may continue its ordinary course with a conciliator
reviewing the debtor’s operations and keep the management and possession of the assets unless the
conciliator asks or justifies the removal of the same, in such case, the manager and the keeper of the
assets will be the conciliator.
Once the liquidation phase has finished, the receiver will replace the company or individual and will
take the management and possession of the assets.
In the event the debtor is removed from the management of its business, the conciliator will become the
administrator and will be granted full authority to conduct the business, on the understanding that the
authorities of the debtor and its decision-making committees shall cease.
Are there any local law red-flags particularly relevant to a situation?

No, the bankruptcy law in Mexico is of Federal application.
Are there any political factors which may come into play?

Legally there is no intervention or participation from politics; however, the law and the Bankruptcy Law
are subject to be reformed by the Congress which has political interests.

3. Creditor issues
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How are unsecured creditors affected?

They are the last ones in collecting their credits.
How might a secured creditor enforce its security?

In the conciliation phase the warranties cannot be executed, however, the creditors should request the
acknowledgments of their credits within the terms stipulated on the Bankruptcy Law and be recognized
by the Judge order.
Once the liquidation phase has been settle down the creditors with warranty could collect from the
privileged creditors, the product of the assets under credit warranty.
Will set-off apply and if so do any issues arise from this?

After the date on which the Order for Relief is entered, only the following claims may be set off:
(i). Any rights in favour of and obligations owed by the debtor arising out of the same transaction, unless
the transaction is terminated by operation of law as a result of the Order for Relief;
(ii). Any rights in favour of and obligations owed by the debtor that became due before the Order for
Relief, where the setoff is authorized under applicable law; and any tax refunds to and tax claims
payable by the debtor.
Are there prevailing inter-company debt issues?

All the credits take effect and prevail until the liquidation and the consequence of the alienation of the
assets to be paid; nevertheless, it should be taken into consideration for its payment the payment priority
and the creditor.
Is creditor recourse available in respect of any company affiliates?

No.
Will a creditor committee be established and if so what is its role?

A creditor committee cannot be established. The law only allows the creditors that represent at least
10% of the amounts of the credits in charge of the company or individual to make a petition to the Judge
to name a controller which will represent the interests of the creditors and will guard the functions of the
conciliator receiver and the acts of the company or individual.

4. Continuing the business
Who controls the company in a given procedure?

The Conciliator acts as mediator between the debtor and its creditors and is responsible for preparing a
reorganization plan. In addition, the Conciliator monitors the administration of the company and presents
the list of creditors to the judge. The Trustee is appointed in the same manner as the other two
specialists when the judge gives notice that the liquidation phase has begun.
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The Trustee is entrusted with selling the assets of the estate in the event conciliation fails and the case
proceeds to liquidation. It is not uncommon for the Trustee to be the same person designated as
Conciliator.
How is the company financed?

By ordinary operations which includes essential expenses.
Is it possible to arrange DIP funding (or similar)?

In Mexico, a debtor may similarly fund its operations through post-petition financing, a new lender,
however, cannot be secured by a priming lien on encumbered property.
How will proceedings affect employees and what rights do they benefit from?

The rights of the employees will be ensured for purposes of payment taking preference of all other
creditors.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

The validity of the agreements will not be affected under personal assets, patrimonial or assets relative
to property or rights which management and disposal will be kept by the company or individual and they
will be indefeasible, non-lassalle and inalienable.
The effects under the agreements are established on the Title III, Chapter V, and Section II of the
Bankruptcy Law.

5. Claims issues and procedures
What is the method for the filing of claims?

(i). Oppositions. Filed in the distinct phases of the processes considering the rules established on the
Bankruptcy Law.
(ii). Appeal against the order of relief by the creditors, controller, the Attorney General or the auditor.
(iii). Appeal of the order of liquidation by the company or individual by a recognized creditor or by the
conciliator.
What is the timing for the filing of claims?

The timing to file a claim has three opportunities:
(i) within 20 days following the date of the publication of the Order for Relief;
(ii) within five days of the filing of a provisional list of creditors by the Conciliator; or
(iii) within nine days of issuance of the Order of Recognition, Ranking and Preference of Claims.
How will claims rank?
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(i). Oppositions; and
(ii). Appeal
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

Since it is a judicial proceedings, the scenarios could be changed depending on the actions taken by the
creditors, the company or individual, and the controller and from the compliance of the auditor,
conciliator and the receiver obligations.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

They are not foreseen on the Bankruptcy Law.
How the procedure is formally concluded?

The Bankruptcy trial concludes by an order of relief by the Judge when: (i) a plan is confirmed by the
Judge, (ii) the creditors received all their pending payments, (iii) payments to creditors have been made
through a Bankruptcy fee which corresponds to the obligations of the company or individual and no
more assets be left, (iv) it is proved that the state is insufficient to cover all the credits against the state,
(v) the company or individual approved a plan and recognized the total of the creditors in the liquidation
phase, (vi) the company or individual and the creditors made a request.
What is the outlook for creditor classes?

Creditors will collect in this order: (i) Privileged creditors, (ii) secured creditors, (iii) creditors with
special privileged and, (iv) unsecured creditors.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

None available.
Are there accelerated processes available?

None available.

8. International Interaction
What international framework of rules applies to the company?
The company only recognizes the Bankruptcy Law or any other foreign procedure content of the
254

Bankruptcy Law. Nevertheless, the Bankruptcy Law does allow for the reorganization of branches and
subsidiaries of foreign
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

The Bankruptcy Law recognizes enforcement and foreign procedures in Mexico. Their rules and
requirements are indicated in the same Law, nevertheless, foreigners could request in Mexico to open a
Bankruptcy trial.
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The Netherlands
Stephan van de Kant, Partner, Wieringa Advocaten
www.wieringa.nl, email: vandekant@wieringa.nl, tel: +31 20 624 68 11

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Mortgage over real estate (notarial deed), mortgage over sea ships (notarial deed), mortgage over
restricted rights of real estate and sea ships (notarial deed),
Pledge over movable assets (physically handing over assets or privately executed deed), pledge over
claims and other rights against third parties (privately executed deed), pledge over intellectual property,
etc. (privately executed deed).
Lien over any of the above assets, either preliminarily or after judgment has been passed.
Netherlands law is not familiar with floating charges.
Can transactions entered into by the company be vulnerable to attack?

Transactions may be vulnerable to the actio pauliana, which can be invoked by either a single creditor
or a bankruptcy receiver, in cases such as:
(i). wrongful or fraudulent trading;
(ii). transactions at an undervalue;
(iii). transactions defrauding creditors; or
(iv). preferences.
Also, fraudulent set offs may be voidable.
What director liabilities might arise from the company trading while in distress?

Directors have a duty to act in the interests of creditors when a company is facing insolvency or is
insolvent. Directors could face liabilities, for example, for wrongful or fraudulent trading, misleading
annual accounts, non- or late filing of annual accounts, not properly keeping the books of the company,
entering into agreements which the director knew the company could not perform, wilfully making
performance of an agreement impossible.

2. Taking action
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What formal procedures are available for the company?

The Bankruptcy Act (BA) recognises three different types of judicial insolvency proceedings:
Bankruptcy, Moratorium and Debt Restructuring. In the Netherlands all three types are included in
Addenda A, B and C to the European Insolvency Decree (EC) no. 1346/2000 of 29 May 2000 L 160
(changed in January 2005, COM 2004, 827).
Bankruptcy
The appointed receiver(s) has a duty to sell the company’s assets for the benefit of the joint creditors. If
the highest profit can be realised by selling the enterprise as a whole, the receiver will try this.
Otherwise he will sell the assets in part. The directors of the company may try to avoid the winding up
of the company by coming to an arrangement with the creditors through the court.
Moratorium
An administrator is appointed. Ordinary creditors no longer have the right to sell the company’s assets.
However, preferred creditors keep that right if they have a judgment against the company. Moratorium
proceedings are usually unsuccessful. Most of them end in bankruptcy after a few days or weeks.
Debt restructuring for Natural Persons
If a natural person is unable to reach an amicable agreement with his creditors, he can request the
district court in his place of residence to draw up a debt management scheme based on the Debt
restructuring for Natural Persons Act (Wet schuldsanering natuurlijke personen, Wsnp). The court will
oblige the creditors to cooperate with this statutory debt restructuring. The court will also appoint an
administrator who will help the debtor manage his assets.
Elaboration
The estate incorporates all of the debtor’s property at the time of the judgement that admits him to the
arrangement, as well as all property that he obtains during the bankruptcy or application of debt
restructuring. Some goods described in the Bankruptcy Act remain outside of the estate.
The fixation principle applies to both bankruptcy and to debt restructuring. The occurrence of
bankruptcy or debt restructuring means that the legal position of everything involved in the estate
becomes fixed.
Due to the judgement in which the debtor is admitted to the bankruptcy or debt restructuring arrangement
he lawfully loses authority to have his goods at his disposal: from that time onward these goods belong
to the estate that is managed by the administrator or receiver. He also loses the authority to conduct and
to allow actual transactions in respect of these goods.
He is obliged to surrender all goods that belong to the estate on the request of the administrator or
receiver. The debtor must obtain permission from his administrator or receiver for some legal
transactions, such as entry into a credit transaction.
If a clean sheet (“remission of debts”) is provided to the debtor on completion of debt restructuring, it
applies to all creditors, even to individuals who have not submitted their claim to the receiver. There is
an important restriction here: the debt restructuring arrangement only works in respect of claims that
exist at the time of the pronouncement in which the debtor is admitted to the arrangement. Claims arising
after the date of the admission judgement are new debts, do not therefore fall under the debt restructuring
and the discharge also cannot involve them.
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In bankruptcy the supervisory judge may specify at the request of each interested party that a third party
recovery competence may not be exercised for a maximum of one month, to be extended by a maximum
of one month: the so-called cooling-off period. The administrator can form a picture of the estate. This
cooling off order can therefore also involve the mortgage holder or pledge holder, or the individual with
an ownership proviso.
There may be provisional admission to the debt restructuring arrangement in anticipation of a final
judicial judgement. This legal facility is seldom used by the Court and only in acute emergency
situations such as a threatened house eviction.
As soon as debt restructuring is provisionally or finally declared applicable, an overall moratorium
applies against creditors as far as legal exercise is concerned. Attachments already made will lapse and
executions already started will be suspended. Legal or contractual interest likewise stops from that time
onwards. In debt restructuring the supervisory judge may also specify a cooling off period by order at
the request of each interested party.
Registration of all current insolvency proceedings takes place in the Central Insolvency Register (CIR)
at the Court for Jurisprudence in The Hague; this may be consulted via www.rechtspraak.nl/registers.
What informal procedures are available for the company?

Voluntary arrangements with the creditors have no basis in the law. Therefore, all creditors need to be in
favour for such an arrangement to succeed. There is case law whereby one (or two) creditors are forced
to participate in an arrangement.
Sale of the enterprise before bankruptcy
Which procedures are creditor-friendly/debtor-friendly?

The sole objective of bankruptcy proceedings is liquidation of the available equity to distribute among
the creditors. It is therefore to be considered creditor-friendly
The moratorium proceedings have a restructuring objective rather than liquidation in order to prevent
the latter. Moratorium, if successful, is primarily aimed at the debtor’s interest.
The debt restructuring proceedings in Court have a double objective: liquidation of the available equity
and restructuring of the debt burden.
What are the triggers for insolvency?

In the case of bankruptcy the debtor (entrepreneur or private individual) must be in the situation where
he has ceased to make payments.
In the case of moratorium the debtor must foresee that he will not be able to continue paying his due
debts. The moratorium proceedings are reserved for entrepreneurs.
In the case of the Debt Restructuring for Natural Persons Act:
(i). either it can reasonably be foreseen that the person will not be able to continue paying his debts,
(ii). or the person is in the situation of having ceased to make payments.
The court must be satisfied that the company is, or is likely to become, unable to pay its debts as they
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fall due.
What is the process for filing? Who can place the company into insolvency proceedings?
Bankruptcy is open to both natural persons and corporate bodies. The debtor must be in the situation
where he has ceased making payments. This means that there is at least a due debt and a claim for
support. The Bankruptcy Act does not require any (judicial or extrajudicial) preparatory proceedings.
The Court does however require a well-founded petition.
If the debtor is temporarily no longer able to pay your debts, it can ask the court to grant a moratorium.
The debtor will have to ask a attorney at law to submit the application. Arranging moratorium can help
the debtor avoid bankruptcy. Only the debtor has the possibility to apply for the moratorium, in other
word, creditors do not have that possibility. Moratorium is not granted to a natural person who does not
practice an independent profession or business, nor is this the case for an insurer.
Debt restructuring is only open to natural persons. Several criteria apply to the debt restructuring
arrangement:
Prior to application of the legal debt restructuring arrangement the law imposes mandatory pursuit of an
extrajudicial phase. On the grounds of a model statement issued by the municipality it must be evident
that there have been attempts to reach an amicable settlement. Why these attempts have been in vain must
also be evident. The debt assistance provision at a local level supports this so-called amicable phase.
The following applies when applying debt restructuring:
(i). An incurable debt burden must be involved; in other words there is no prospect of repayment.
(ii). The debtor must enclose a model statement with the restructuring application, completed by the
municipality and signed by him in person, and must also submit a complete petition to the Court as
described in Section 285 BA.
(iii). The debts must have arisen or remained unpaid in good faith. The Court will interpret this open
criterion in each case. Debts from criminal acts are not regarded as arising in good faith. In accordance
with jurisprudence from the Supreme Court and the Directives of judicial policy it is important here that
no attempts have been made to disadvantage creditors. It is also important that the debts have not arisen
or remained unpaid very recently and that where in any way possible there has been partial repayment
along with its frequency. In other words there is no consequent pattern of incurring debts without
demonstrable improvement.
What is the extent of court involvement?

The Court takes the most consequential decisions in the bankruptcy and in the debt restructuring
arrangement, such as admission or refusal of the proceedings and granting discharge in debt
restructuring, or a levy from the bankruptcy or a possible interim termination of debt restructuring. The
Court may also dismiss the receiver or administrator if he neglects his legal duties.
An acting supervisory judge is appointed from the Court for the numerous decisions of management and
supervision of the estate during the term of the proceedings. This individual supervises the receiver or
administrator, grants permission for some transactions and decides on possible complaints from
interested parties.
As soon as the Court has opened insolvency proceedings, it appoints both a supervisory judge and a
receiver (in bankruptcy) or administrator (in moratorium or debt restructuring). The tasks of the receiver
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and administrator are described as follows in the Act: supervision of compliance by the debtor with the
obligations arising from the law, and managing and liquidating the estate. These tasks apply regardless
of whether the debtor is a private person or a company.
In the moratorium arrangement the administrator must conduct the management of the estate together with
the debtor.
A bankruptcy is sometimes declared on the debtor’s own initiative, but this is generally done on the
initiative of a creditor. If this is rejected the creditor has the right of higher appeal if it is admitted that
the debtor has a right of higher appeal. On behalf of the creditors the receiver can nullify certain legal
transactions conducted by the debtor up to one year before the bankruptcy that have resulted in creditor
disadvantage, for example a sale of valuable property well below market value. The verification
meeting, chaired by the supervisory judge, offers creditors the chance to have their say. Creditors may
submit a complaint about the receiver to the supervisory judge.
Duty of effort in debt restructuring: the debtor who is admitted to the debt should exert maximum effort
for his creditors for a period of three years, so that as much money as possible comes into the estate. For
three years he will have to make his capacity to repay available to his creditors up to 95% of the
applicable support level.
Both in bankruptcy and debt restructuring there is a duty to inform the administrator or receiver fully and
accurately about everything that he knows of or can understand that is important for proper completion
of the proceedings. Failing to comply is punishable.
How long will the insolvency process take?

The law does not specify the term of a bankruptcy. Most bankruptcies are completed within eighteen to
thirty-six months, generally with a lack of revenue and based on the simplified proceedings without
verification. Complicated major bankruptcies often take longer. The supervisory judge monitors the
progress made by the receiver.
As a rule debt restructuring takes three years. In exceptional cases this period can be longer, but never
longer than five years. In exceptional cases the debt restructuring period can also be shorter, up to a
minimum of one year, if the Court saw no reason to hold a verification meeting. These latter proceedings
are also referred to as simplified debt restructuring and are reserved for those cases in which it is
established that near enough nothing will be regained from their claim.
What rights does the company as debtor benefit from?

The directors of the company have the right to propose an arrangement to the creditors in court. Also,
they have the right to request the court to dismiss the receiver.
Is there anything resembling a debtor in possession process?

No.
Are there any political factors which may come into play?

A proposal for a new Bankruptcy Act, was thrown off the table in 2011. There are advanced plans to
introduce a pre-pack , which is already being used in some courts. There are early plans to introduce
stronger obligations to cooperate with the receiver by both the bankrupt('s directors) and third parties.
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3. Creditor issues
How are unsecured creditors affected?

All liens are lifted as a consequence of a bankruptcy. Individual creditor’s rights vis-à-vis the debtor
are lost in favour of the receiver.
How might a secured creditor enforce its security?

The same way it would if the company were not in bankruptcy. Secured creditors have the right to
enforce their security for the full amount of the debt. If the value of the debt exceeds that of the security
the creditor will rank as unsecured for the balance.
Will set-off apply and if so do any issues arise from this?

Set-offs apply as long as they are not fraudulent. In most cases contractual limitations to set-off remain
in force; some statutory limitations are lifted.
Are there prevailing inter-company debt issues?

Paying inter-company debts before other debts may under circumstances be fraudulent.
Is creditor recourse available in respect of any company affiliates?

If the figures of subsidiary companies are included in the financial statements of the parent company and
the parent issues a “joint and several liability statement” assuming responsibility for all debts of the
subsidiary companies, then the intermediate company can refrain from consolidation. Furthermore an
audit is not required. A declaration in writing with the shareholders’ resolution on the joint and several
liability and the consolidated parent financial statements prepared in accordance with the 7th Eu
Directive is required to be filed with the Chamber of Commerce.
Will a creditor committee be established and if so what is its role?

A creditor committee is common only in big bankruptcies. It needs to be consulted for several decisions
taken by the receiver, giving it the opportunity to appeal to the supervisory judge from receiver’s
decisions.

4. Continuing the business
Who controls the company in a given procedure?

In bankruptcy the receiver controls the assets of the company. With permission from the supervisory
judge, the receiver may continue the business for a limited period of time under his supervision. The
receiver will only do so when he can be sure that the profits will outweigh the costs.
In a moratorium, the company is run by the receiver and the directors jointly.
How is the company financed?

Bankruptcy expenses will rank above all other claims but those of excluding secured creditors. The
administrator may borrow with the permission of the supervisory judge and vest security over assets.
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How will proceedings affect contracts or other commercial arrangements entered into by the company?

The declaration of bankruptcy may entitle a contract counterparty to terminate its contract with the
debtor, depending on the terms of the contract. The moratorium does not prevent a counter-party from
exercising its right to terminate a contract with the company if the contract contains such a right (though
it prevents legal process being commenced).

5. Claims issues and procedures
What is the method for the filing of claims?

No obligation exists for the creditors to submit all claims to the receiver or administrator. Anyone
wishing to share in the income, which is paid out via what is referred to as a distribution list to known
creditors, does need to submit his claim.
Claims are filed in writing with the receiver. They state the nature of the claim. In case of a preferred
claim, the legal basis of the preference is mentioned. Documents supporting the claim are provided.
What is the timing for the filing of claims?

Claims need to be filed within a time frame set by the supervisory judge only when both the receiver and
the supervisory judge are of the opinion that there is a chance that the creditors may expect a payment.
This time frame is communicated by the receiver to the creditors of whose existence he is aware.
How will claims rank?

In bankruptcy the following rules of priority apply:
(i). the receiver’s costs of realising fixed assets
(ii). obligations incurred by the receiver
(iii). general expenses and costs of the bankruptcy
(iv). preferential creditors
(v). unsecured creditors, including the value of the debt exceeding the security of secured creditors
(vi). shareholders
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

None, other than those prescribed under the EC Regulation.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

262

Bankruptcy does not result in a cram down of the company’s debt. However, the receiver may assist in
facilitating an arrangement.
Cram down is available for such arrangement. Proposals usually need to be approved by more than half
in value of the creditors and more than half in number of the creditors as well as the court.
How are the procedures formally concluded?

Bankruptcies may end by:
(i). termination by the court and dissolution of the company;
(ii). distribution to the preferred creditors and dissolution of the company;
(iii). distribution to the ordinary creditors and dissolution of the company;
(iv). full payment to all creditors;
(v). approval and performance of a scheme of arrangement.
Most bankruptcies end in termination by the court without distribution to any of the creditors.

7. International Interaction
What international framework of rules apply to the company?
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Governing rules include:
(i). the EC Regulation: insolvency proceedings opened in a member state must be recognised in all other
member states;
(ii). Insolvency Act of 1893;
(iii). case law;
(iv). court rules by the Counsel of Supervisory Judges in Insolvency (RECOFA);
(v). soft law: best practice rules, laid down by the professional organisation of insolvency practitioners.
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New Zealand
Jeremy Carr, Partner, Burton & Co
www.burtonco.co.nz, email: jac@burtonco.co.nz, tel: 00 64 9 300 3777

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

If the assets in question are those other than land, then generally by complying with the requirements of
the Personal Property Securities Act 1999 (“PPSA”) and the Personal Properties Securities Register.
Company assets involving land require that a mortgage be taken over the land. Other common law
security arrangements also exist such as liens however these are generally of lesser effect against
registered securities.
Can transactions entered into by the company be vulnerable to attack?

Yes the voidable transactions process under the Companies Act 1993 enables liquidators to recover
payments and other benefits conferred on particular creditors at a time when the company was unable to
pay its due debts. Generally speaking this can be anyway up to 24 months prior to the appointment of a
liquidator and transactions made within 6 months of the appointment of a liquidator are at a greater risk.
What director liabilities might arise from the company trading while in distress?

Personal fines can be imposed and/or restoration orders granted depending on the nature and
significance of the breach concerned.

2. Taking action
What formal procedures are available for the company?

The two key procedures are receivership or liquidation. There is also the relatively new and less used
procedure of voluntary administration. This memo is primarily concerned with receivership and
liquidation procedures given the relatively uncommon use of voluntary administration in New Zealand.
Liquidation has been New Zealand's main form of insolvency and is highly regulated.
What informal procedures are available for the company?
Procedures such as shareholder bail outs or informal creditor compromises.
Which procedures are creditor-friendly/debtor-friendly?
In a receivership situation the assets are generally realised for the benefit of the secured creditor who
made the appointment. In a liquidation procedure the assets are realised primarily for the benefit of
unsecured creditors. All involuntary insolvency situations are generally creditor friendly as opposed to
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a voluntary wind up which can be debtor friendly.
What are the triggers for insolvency?

The trigger for receivership is generally default under an agreement with a creditor for non-payment.
Liquidation is generally brought about by a company’s failure to pay its debts as they fall due and
inability to continue to trade. In short a company must at all times satisfy the solvency test under the
Companies Act 1993 meaning that:
(i). A company must be able to pay its debts as they become due in the normal course of business; and
(ii). The value of its assets must be greater than the value of its liabilities (including contingent
liabilities).
What is the process for filing?

Public notice must be given with a copy of the public notice to the Companies Office Registrar within
seven days after the appointment of a liquidator or receiver.
Who can place the company into insolvency proceedings?

Shareholders and directors may place a company into voluntary liquidation or receivership. Creditors
may take the step of applying to the High Court to place a company into an involuntary liquidation.
Secured creditors also generally have the right under security agreements with a company to appoint a
receiver on breach of a security agreement obligation.
What is the extent of court involvement?

The Court can make a determination based on submissions made by a creditor or creditors and the
company about non-payment of debts. If the company is not in a position to pay the debt or enter into an
arrangement to pay, the Court may place the company into liquidation. The Court can either appoint a
private liquidator (such as a suitably qualified chartered accountant) selected by the creditor or the
Official Assignee.
How long will the insolvency process take?

There is no set time frame as each is determined by the complexities and relevant facts surround the
insolvent company.
What other steps, such as notices, are required?

A Receiver must prepare an initial report on the state of affairs with respect to the property in
receivership (generally done within 2 months of appointment). In addition to the first report, a receiver
must prepare further reports at the end of each six-month period and at the end of the receivership. These
reports must summarise the state of affairs with respect to the property in receivership as at those dates,
and the conduct of the receivership, including all amounts received and paid, during the period to which
the report relates.
In a liquidation process directors are required to complete a Statement of Affairs form which includes a
brief description of the company’s history, trading details, details of the cause of the company’s failure,
all company assets, all company liabilities, all shareholder information and any legal claims pending by
or against the company.
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A liquidator will then send a report to all creditors outlining the company’s financial position at the date
of liquidation. The report is usually sent 25 working days after the date of liquidation. The report will
explain how the liquidator intends to manage the liquidation, and how long it will take to complete. The
Official Assignee sends creditors an update on the liquidation every six months until the process has
been completed. A final report is then sent to all creditors.
Is there anything resembling a debtor in possession process?

No
Are there any local law red-flags particularly relevant to a situation?

New Zealand has the PPSA which codifies the law on all personal property securities (personal
property generally being all assets other than land). The PPSA legislation was modelled on the
Canadian system and has now been followed by Australia. The PPSA has its own very particular
requirements that can be very different from common law. As an example title to goods in a receivership
situation can be and often is largely irrelevant.
Are there any political factors which may come into play?

Very unlikely.

3. Creditor issues
How are unsecured creditors affected?

While they can file a claim for monies owing by the insolvent company they will generally lose out to
secured creditors.
How might a secured creditor enforce its security?

The first secured creditor will generally look to appoint a receiver. Lesser ranking secured creditors
will look to work with the first secured creditor if possible. Creditors with specific security charges
over certain company assets such as a “PMSI” under the PPSA will look to take possession of the assets
in question.
Will set-off apply and if so do any issues arise from this?

Mutual credits, mutual debts or other mutual dealings between a company and a person must be set off
and only the balance may be claimed in the liquidation or is payable to the company. Insolvency set-off
is not available to a creditor in relation to a transaction or assignment made during a specified period
prior to the insolvency unless the creditor establishes it did not have reason to suspect that the company
was unable to pay its debts as become due. This prohibition does not apply to voluntary administration.
Are there prevailing inter-company debt issues?

The voidable transactions process can apply.
Is creditor recourse available in respect of any company affiliates?

Yes, in situations where transactions between companies fall foul of the voidable transactions process.
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Will a creditor committee be established and if so what is its role?

In the case of administration a creditor committee can be established but its powers are limited as it has
no power of direction over the administrator concerned but is entitled to be consulted by the
administrator as to matters relating to the administration. The committee also receives reports
concerning the progress of the administration.

4. Continuing the business
Who controls the company in a given procedure?

A receiver (or joint receivers) in a receivership situation and liquidator in a liquation. Directors remain
but lose their ability to act. They must cooperate with the liquidator so the affairs of the company are
fairly and equitably resolved however they don’t have any day to day responsibilities for the operations
of the company following the appointment of the liquidator.
How is the company financed?

Generally through existing company revenue sources. New lines of funding from third party lenders are
often not available unless a company in receivership stands a chance of trading out of trouble or being
sold.
Is it possible to arrange DIP funding (or similar)?

No, DIP is not a known funding product in New Zealand.
How will proceedings affect employees and what rights do they benefit from?

Employees with any claims for unpaid salary or wages and holiday pay are treated under law as
preferential claims meaning that they will rank ahead of unsecured creditors if there are funds available
for payment. This does not apply to employee payments to directors or their families.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

Unless the liquidator agrees, or the court orders otherwise legal proceedings cannot be commenced or
continued against the company and no enforcement rights or remedies over or against company or
property can be exercised. A liquidator also has powers to disclaim what it considers onerous contracts,
including leases.

5. Claims issues and procedures
What is the method for the filing of claims?

The liquidator will ask creditors to provide details of all debts owed by the company. A claim form
must be completed and filed with a liquidator and creditors may need to provide a copy of
documentation showing a debt existed at date of liquidation (for example, copies of loan agreements,
bank statements, court orders, invoices, receipts and acknowledgments of debt). Generally the claim
must also state with it is preferential, ordinary, or deferred claim.
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What is the timing for the filing of claims?

Generally as specified by the liquidator (unless a Court has ordered otherwise).
How will claims rank?

In the case of liquidation the following are generally paid out in this order:
1. Secured Creditors: secured creditors who have a claim against a specific asset of the company or
claim over all of the assets of the company.
2. Liquidator’s expenses: the liquidator has a priority claim on all assets recovered in the liquidation.
This includes any expenses incurred by the liquidator in the ongoing running of the business (staff wages
from the date of liquidation, rent, etc).
3. Creditor court costs: the costs of a creditor who petitioned the court to liquidate the company.
4. Staff wages: staff wages of company employees earned in the last four months and all holiday pay (up
to a maximum of $16,420 per employee).
5. Inland Revenue Department: The IRD is paid any PAYE and GST owing by the company.
6. Unsecured Creditors: Once all of the above expenses are paid out, the unsecured creditors are paid
noting that it is unusual for unsecured creditors to be paid in a typical liquidation.
7. Shareholders: After all other costs have been paid out in full the shareholders receive the balance of
any funds. This almost never happens.
6. Conclusion of insolvency procedure.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

No however ‘informal’ cram down procedures often come into play for lenders that have a second or
lower ranking security upon the discovery that the security may be worthless and the prior ranking
security holder and debtor are either planning to restructure or to sell, leaving lower ranking secured
creditors with nothing. The ability of senior creditors to "cram down" junior parties is often an
important component of a successful restructuring in an insolvency situation.
How is the procedure formally concluded?

When the liquidation procedure is complete, the company is struck off the Companies Office register.
When the receivership ends the receiver must send or deliver to the Registrar notice in writing of the
fact that the receivership has ceased.
What is the outlook for creditor classes?

Secured creditors always stand a better chance of recovery of monies as opposed to unsecured creditors
noting that in many instances you must be the first secured creditor with a general charge over all the
company assets (as is standard banking policy in New Zealand) to successfully recover monies owing
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and that even secured creditors often lose out to a first secured creditor in such case.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

Generally case specific and will depend on the commercial parameters involved although the ability and
appetite of shareholders to bail a company out and/or the likelihood of repackaging the company or its
assets for sale are two key drivers.
Are there accelerated processes available?

A sale of the company or its assets often will accelerate insolvency situation.

8. International Interaction
What international framework of rules apply to the company?

The Insolvency (Cross-border) Act 2006 is the first comprehensive attempt to regulate different types of
cross-border insolvency issues in New Zealand. The centre piece of the 2006 legislation is its first
schedule (Rules applying to cross-border insolvency proceedings), which closely follows the
UNCITRAL Model Law on Cross-Border Insolvency 1997.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

There is no statutory bar on the appointment of an overseas liquidator in New Zealand but the courts
have indicated that this person should preferably be a New Zealand resident.
Foreign creditors are dealt with in the same manner as domestic creditors in respect of liquidations and
reorganisations.
Foreign judgments or orders are recognised where they conform with the Reciprocal Enforcement of
Judgments Act 1934.
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Romania
Dana Isaroiu, Partner, Fine-Law
www.fine-law.ro, email:db@fine-law.ro, tel: +40 21 230 0142
The responses herein below were provided based on the following Romanian normative acts in force in
2014:
The Romanian Civil Code, promulgated by Law 71 as of 2011, as subsequently amended and
supplemented;
The Law no. 85/2014 on the insolvency procedure;
The Romanian Civil Procedure Code, promulgated by Law 76 as of 2012, as subsequently amended and
supplemented; and
Council regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings.

1. Issues arising when a company is in financial difficulties1
How might a creditor take security over assets?

According to the Romanian law, a creditor may secure his receivable against a debtor by placing a
mortgage, a pledge, or other legal security interests or retention rights/liens on the debtor’s
goods/assets. By doing so, he becomes a secured (privileged) creditor.
In Romania the mortgage is defined as a real guarantee over mobile or fix goods/assets, whether
tangible or non-tangible. Unlike the mortgage, the pledge involves the actual conveying of the good/asset
to the creditor, therefore the pledge may only be placed over tangible assets. Similarly, a person who
has the obligation to return or to remit a good/asset to a creditor, is entitled to retain such good/asset as
long as the creditor does not perform at his turn his own obligations sourcing from the same legal
relationship grounds/source or does not reimburse the necessary and useful expenses made in relation
with that good/asset or the damages caused by that good/asset.
As a rule of thumb, from the date of the commencement of an insolvency procedure, all contentious, noncontentious or enforcement procedures against the insolvent company are suspended and the creditors
can no longer take security over the assets. The suspended contentious, non-contentious or enforcement
procedures are terminated on the date the court decision ordering the commencement of the insolvency
procedure becomes final.
Nonetheless, in a number of cases a secured creditor may request the syndic judge to revoke the
suspension with regard to its security and the immediate capitalization of such security asset, within the
insolvency procedure.
Can transactions entered into by the company be vulnerable to attack?

Yes.
The receiver (judicial administrator) or, where applicable, the liquidator may petition the syndic judge
to cancel fraudulent deeds and operations concluded by the debtor to the detriment of creditors' rights
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within the last 2 years preceding the commencement of the insolvency proceedings2.
The following deeds and operations may be cancelled resulting in the return of the transmitted
goods/assets and of the value of other performed actions:
a) free of charge transfers occurred within the last 2 years before the commencement of the insolvency
procedure (sponsorships for humanitarian purposes are exempt);
b) operations where the debtor’s obligation obviously exceeds the benefit received, made within the last
6 months before the commencement of insolvency proceedings;
c) acts concluded within the last 2 years before the commencement of the insolvency procedure, with the
intention of all parties involved in them to conceal assets from pursuing creditors or harming the
creditors in any other way;
d) acts of transfer of property to a creditor to extinguish a prior debt or in the benefit thereof, made in
the 6 months days prior to the insolvency procedure’s initiation, if the amount that the creditor may
obtain during the insolvency proceedings is less than the one specified in the transfer deed;
e) establishment of a preference right for a previously unsecured debt , during the 6 months preceding
the commencement of the insolvency procedure;
f) prepayments made in the 6 months prior to the commencement of the insolvency proceedings, if due
date was set for a date later than the commencement of such proceedings;
g) deeds of transfer or obligation undertakings by the debtor in a period of two years preceding the date
of the commencement of the insolvency procedure, with the intent to hide / delay insolvency status or to
fraud a creditor.
Additionally, the law stipulates a series of transactions concluded within 2 years preceding the
commencement of the insolvency procedures, with a number of debtor affiliates (associates, members,
administrators, shareholders, controlling persons, etc.) that are also cancellable and therefore the
relevant obtained benefits returnable, if such transactions were entered into with the intention to harm
the creditors.
What director liabilities might arise from the company trading while in distress?

Liability of the debtor’s management may be engaged in case the debtor’s directors or auditors or other
persons fraudulently determined the debtor’s insolvency.
Thus, upon the request of the judicial administrator or the liquidator the syndic judge may decide that the
supervising or the managing bodies of the company, as well as other persons that contributed to the
insolvency status of the debtor may be held liable for a part or for all of a debtor’s liabilities. At the
same time, the judicial administrator or the liquidator may ask the syndic judge to undertake
conservatory measures in relation to the property of the persons sued as culpable.
Liability of the debtor’s managing persons cannot be triggered in cases where such persons have
opposed, within the relevant management bodies, to the decisions leading to insolvency or in cases
where such persons have been missing when such decisions were taken and have recorded their
opposition after such decisions had been taken.
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1.

Note that if a company cannot meet its financial obligations, it can enter either reorganization
(sometimes followed by bankruptcy, in case of reorganization failure) or, directly, bankruptcy. The
applicable legal regime in the two cases is similar only to a certain extent.
2.

For the purposes of this presentation “insolvency proceedings” means both the judicial
reorganization procedure and the bankruptcy procedure, as such are defined in Section 2 of this material
(“Taking action”), in the answer to Question 2, point (i). Nevertheless, whilst the judicial
reorganization procedure is a procedure by which the debtor is allowed to continue its business based
on a reorganization plan with an aim to rescue the company as a going concern, the bankruptcy
procedure is aimed at satisfying the creditors, which involves the capitalization of the company’s assets
to the benefit of the creditors and for the purpose of satisfying their receivables, followed by the
liquidation of the company.

2. Taking action
What formal procedures are available for the company?

The Romanian law provides for two different insolvency proceedings: the general procedure and the
simplified procedure.
(i) The general procedure
The general procedure generally applies to persons falling under the definition of „professionals” as
stipulated in the Romanian Civil Code, namely persons that exploit an enterprise (with lucrative or nonlucrative scope). As an exception, certain professionals are subject to the simplified procedure, in cases
enumerated by law (and mentioned at point (ii) immediately below).
Under the general procedure, the debtor enters, after a period in which it is placed under surveillance,
either successively into judicial reorganisation followed by bankruptcy or, as the case may be,
separately into judicial reorganisation or bankruptcy only. The period of surveillance is defined by
law as the period between the date of the commencement of the insolvency procedure and the date of
confirmation of the reorganization plan or, where applicable, the date of commencement of the
bankruptcy procedure.
Judicial reorganisation is defined by law as an insolvency procedure that applies to the insolvent
debtor, legal person, in view of paying its debts, according to a reorganisation plan. The procedure
involves the making, approval, confirmation, implementation of such reorganization plan, and the
compliance with that plan, which may provide, together or separately, the following:
a) Operational and/or financial restructuring of the debtor;
b) Corporative restructuring by modification of share capital structure;
c) Restraining the activity by way of partial liquidation of the assets owned by the debtor;
Bankruptcy is, according to law, an insolvency procedure that is collective and egalitarian, and is
applied to the debtor with the scope of liquidating its assets to cover its debts, and is followed by the
deletion of the debtor from the registry in which it is registered. When the bankruptcy procedure ends,
the debtor ceases to exist.
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(ii) The simplified procedure
It applies to the following insolvent debtors that can be framed in one of the following categories:
a) Professional individuals subject to registration in the Trade Registry, with the exception of those
exercising liberal professions (e.g. lawyers, architects).
b) Family enterprises and members of family enterprises.
c) Debtors that are professionals and meet one of the following conditions: they do not own any assets;
their statutes or accounting documents cannot be found; their administrator cannot be found; the
registered company or professional headquarter does not exist anymore or does not correspond to the
address registered in the Trade Registry.
d) Legal persons that are dissolved voluntarily, judicially or as an effect of law, before the insolvency
request is filed, even in cases the liquidator has not been appointed or, although appointed, registration
of such appointment has not been made with the Trade Registry.
e) Debtors that have declared, by their own insolvency request, their intention to go to bankruptcy.
f) Any person that undertakes activities that are specific to professionals, which have not obtained the
authorization required by law for exploitation of an enterprise and is not registered in any dedicated
public registries.
The simplified procedure places the debtor directly into bankruptcy procedure.

What informal procedures are available for the company?

The judicial reorganization procedure and the bankruptcy procedure are the only actual insolvency
procedures to be used for covering the debtor’s liabilities.
In situations where the debtor has not yet become insolvent but is facing financial difficulties, the law
establishes two options that the debtor and respectively the creditors may have, as the case may be, in
view of saving the debtor from an eventual insolvency. These procedures are:
(a) The ad-hoc mandate – a confidential procedure triggered by de debtor’s request when facing
financial difficulties, by which an ad-hoc mandatary of the debtor, appointed by the competent court,
negotiates with creditors so as to reach an understanding between one or more of creditors and the
debtor with respect to the debtor’s liabilities.
(b) The preventive concordate – a contract concluded between the debtor facing financial difficulties,
on one side, and the creditors holding 75% of the value of the accepted and unchallenged debts on the
other, as endorsed by the syndic judge, by which the debtor proposes a plan for recovery and payment of
debts of such creditors, and the creditors accept to support the debtor’s efforts to escape financial
difficulties.
While the above four procedures may be qualified as formal since they are stipulated by law, a debtor is
nevertheless entitled to conclude arrangements with its creditors to sort out its debts before the
insolvency procedures are commenced, but such arrangements do not prevent such creditors or other
third parties from filing for insolvency or enforcing binding Court rulings against the debtor.
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Which procedures are creditor-friendly/debtor-friendly?

The ad-hoc mandate and the preventive concordate may be considered as debtor-friendly, since such are
procedures that may be followed before insolvency and their target is to avoid insolvency and to help
the debtor escape financial distress.
For the scenario in which insolvency has occurred, the reorganization procedure might be considered a
debtor-friendly procedure, as it aims at keeping the company as a going concern and strengthening its
business by pursuing a reorganization plan which may of course cause delays in payments towards
creditors, whilst the bankruptcy procedure is a rather creditor-friendly procedure, its purpose being the
satisfaction of the debtor’s creditors at the cost of sacrificing the company.
What are the triggers for insolvency?

Insolvency is defined by law as the status of the debtor’s patrimony (our note: „patrimony” meaning here
the the debtor’s assets and liabilities as a whole) characterized by insufficiency of funds available for
paying debts that are certain, liquid and due, as follows:
a) insolvency is presumed when the debtor, after 60 days from due date, has not paid a debt to a
creditor; This presumption is not absolute - it can be overthrown.
b) insolvency is imminent when it has been proven that the debtor will not be able to pay on maturity
date the engaged due debts, with the funds that available on that date.
Therefore, the triggers for the commencement of the insolvency proceedings are the lack of liquidities as
per letter a) above, and, respectively, the imminent insolvency as per letter b) above.
What is the process for filing?

Insolvency proceedings require a written insolvency request to the competent courts. Such request may
be filed by the creditors or by the debtor itself or by another person or entity entitled by the law. The
Agency of Financial Supervision may also initiate the procedure but only against the financial entities
under its authority. The insolvency request is admissible in case of an unpaid debt that is certain (i.e.
their existence is doubtless) , liquid (i.e. have a definite or at least determinable amount) and due and
exceeds RON 40,000 (approx. EUR 9,000). A company’s employee is also a creditor for insolvency
purposes if (s)he has a receivable against the company in amount of minimum 6 national gross average
wages.
The debtor which has reached insolvency status is obliged to file for insolvency procedure in 30 days
from the occurrence of such status. If on expiry of such term the debtor is engaged in good faith nonjudicial negotiations for debt restructuring, the debtor must file the insolvency request within 5 days
from the failure of such negotiations. The same 5 days term is applied in case of good-faith debtors that
have reached insolvency status while pursuing the ad-hoc mandate or the preventive concordate
procedures, provided that there are strong indications that such procedures may lead to an extra-judicial
agreement with creditors.
The debtor facing „imminent insolvency” (as defined by law and noted above) may, but is not obliged to
file an insolvency request.
Who can place the company into insolvency proceedings?

The competent courts of law (County Tribunals), on the request of the entities mentioned in the answer
noted immediately above.
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What is the extent of court involvement?

All proceedings regarding judicial reorganization and bankruptcy, except for the appeals filed against
the syndic judge’s decisions (which are subject to the higher jurisdiction of the Courts of Appeal), are
under the exclusive competence of the Tribunal having jurisdiction over the administrative unit (County)
in which the debtor has lastly been headquartered (and registered as such) for 6 months or more. The
syndic judge is randomly selected through a computerized system amongst the specialized judges within
the respective Tribunal.
As a rule of thumb, the syndic judge controls the judicial procedure, while commercial decisions meant
to redress the debtor and/or satisfy the claims of the creditors belong to the receiver or to the liquidator,
as the case may be.
Amongst the numerous procedural attributions of the syndic judge, are as follows: (a) to decide upon
commencement of the insolvency procedure, both general as well as simplified procedure; (b) to
appoint or, as the case may be, replace the temporary receiver or liquidator and set forth their
attributions; (c) to confirm the receiver or the liquidator appointed by the creditors’ assembly; (d) to
settle the potential objections filed by the creditors’ committee, the debtor or any other persons against
the measures taken by the receiver or the liquidator; (e) to examine the actions filed by the receiver or
by the liquidator for the cancellation of the fraudulent actions committed before the opening of the
insolvency procedure and for the nullity of payments and operations undertaken by the debtor without
right, after the commencement of the insolvency procedure; (g) to decide upon the closing of the
insolvency procedure.
How long will the insolvency process take?

In practice, insolvency proceedings are lengthy and have a tendency to stretch over several years. No
time frameworks are established or imposed by law, except the one regarding the reorganization plan
which forms the back-bone of the judicial reorganization procedure. Thus, such reorganization plan is
valid for 3 years from the date of its confirmation.
What other steps, such as notices, are required?

Further to the commencement of the insolvency procedure, the receiver or the liquidator shall send a
notice to the debtor, creditors and to the Trade Registry office or to any other registry where the debtor
might be registered. This notice will also be published in a large circulation newspaper, as well as in
the Insolvency Procedure Bulletin.
After the court decision establishing the commencement of the insolvency procedure becomes final, all
documents and correspondence of the debtor, receiver or liquidator shall contain the annotation “in
insolvency” in Romanian, English and French. After the debtor enters judicial reorganization or
bankruptcy, the annotation shall stipulate such status, as applicable.
Following the notification from the receiver or the liquidator the creditors may submit their claims. Such
claims shall be recorded with a register maintained with the competent court of law. After all claims are
verified, the receiver or the liquidator shall establish a preliminary table of debts. Such table may be
challenged by creditors, debtor and other interested third parties.
What rights does the company as debtor benefit from?

The debtor’s general meeting or assembly has the right to appoint a representative as a special
administrator (other than the court appointed receiver), in order to represent the associates /
shareholders /members of the debtor, and to participate in the insolvency procedure on behalf of the
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debtor in case the debtor is allowed by the syndic judge to remain in control of its own management,
during insolvency.
On the date of commencement of the insolvency procedure, all contentious or non-contentious actions or
measures for the enforcement of claims against the debtor or its assets shall be suspended by law.
Any interest, penalty for late payments or any other penalty deriving from debts to be claimed before the
commencement of the insolvency procedure cease to accrue (with some exceptions provided by law)
and the debtor’s shares are suspended from transactions on the stock exchange market until the
confirmation of the reorganization plan. The titles issued by the debtor are removed from the regulated
financial market, when the debtor’s bankruptcy occurs.
Additionally, no utility supplier, whether electricity, natural gas, water, phone services or other similar,
has the right to change, refuse, or temporarily cease the supply to the debtor or its assets, of such utility
during the observation period and judicial reorganization period, if the debtor is a captive consumer
according to law.
Is there anything resembling a debtor in possession process?

Whilst aiming at satisfying the creditors’ interests as much as possible, the law offers the debtor a
limited possibility of self-management which is subject to an approved reorganization plan. As a rule,
upon the commencement of the insolvency proceedings, the debtor’s right to manage its own activity
ceases. The management of the debtor is entrusted with the receiver, unless the debtor has expressed its
intention to be subject to judicial reorganisation; in such case the debtor retains the right to manage itself
(through the special administrator appointed by the statutory assembly of
members/associates/shareholders of the debtor) until the commencement of the bankruptcy procedure.
That said, we may reasonably assert that the insolvent company is a „debtor in possession” during the
judicial reorganization procedure (subject to the conditions noted above). Nonetheless, even in such
case the debtor is procedurally supervised by the syndic-judge and operationally under the surveillance
of the receiver. Furthermore, the syndic judge may revoke the right of management of the debtor if any
creditor or the receiver provides that there is an indication that losses have continued to accrue or there
is no likeliness of a reorganization plan being worked out. However, loss of management right does not
imply the loss of property right over the debtor’s assets.

3. Creditor issues
How are unsecured creditors affected?

According to law, in case of sale of encumbered assets (mortgage, pledge, any other security interests or
liens of any kind), the amount obtained shall firstly cover the sale related expenses, including fees and
expenses related to the preservation and administration of such assets. Secondly, the interests of the
secured creditor in relation to an asset shall be satisfied before those of the unsecured creditor. Thus, if
the secured creditor’s claim exceeds or equals the sale amount, the unsecured creditors are forced to
wait until other liquidities are made available, if the case may be, or risk the impossibility to recover
their claim. Unfortunately, in most cases of bankruptcy, the unsecured creditors do not satisfy their debts.
How might a secured creditor enforce its security?

The procedure for the liquidation of the debtor’s assets is carried out under the control of the syndic
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judge who supervises the activity of the liquidator and takes the necessary steps for the sale of the
debtor’s assets and the distribution to the creditors of the amounts resulting from the liquidation. As a
rule of thumb, a secured creditor cannot enforce its security individually and by a separate action, once
the insolvency procedure has commenced. Nonetheless, in a number of cases a secured creditor may
request the syndic judge to revoke the suspension with regard to its security and the immediate
capitalization of such security asset. Whether sold prior to the commencement of, or during, the
bankruptcy proceedings, the assets that make the object of the security must be sold by auction or by
direct sale and the amount thus obtained shall be distributed with the observance of the order imposed
by the law, as mentioned at the point immediately above.
Will set-off apply and if so do any issues arise from this?

According to Romanian law, the commencement of insolvency proceedings shall not affect the right of
creditors to claim compensation against the debtor, if the conditions provided by law on compensation
are met at the time of the commencement of legal proceedings.
Are there prevailing inter-company debt issues?

Principally, intercompany debts are treated in the same way as debts vis-à-vis third parties. However,
claims for repayment of shareholders or associate loans are ranked last on the claim rank list.
Is creditor recourse available in respect of any company affiliates?

No
Will a creditor committee be established and if so what is its role?

The syndic judge may appoint, taking into account the number of creditors, a committee formed by 3 or 5
creditors, from amongst those having the right to vote, holding biggest debts that benefit from a
preference right, and respectively budget debts and unsecured debts. If due to the small number of
creditors the syndic judge does not consider necessary the appointment of a creditor’s committee, the
attributions of such committee shall be exercised by the creditors’ meeting or assembly.
At the first session of the meeting of the creditors, they can elect a creditors’ committee, made of 3 – 5
creditors selected from amongst the first 20 creditors (based on the amount of their receivables against
the debtor). The committee thus appointed will replace the committee previously appointed by the
syndic judge, if the case.
The main duty of the creditors’ committee is to represent and defend the rights of the creditors in relation
with the debtor, the judicial administrator or the liquidator and the syndic judge. Consequently, the main
attributions of the creditors’ committee are as follows: (i) to analyse debtor’s financial status and to
make recommendations to the creditors’ assembly with regard to the debtor’s activity; (ii) to negotiate
with the receiver or the liquidator the terms and conditions of their appointment; (iii) to analyse the
reports drafted by the receiver or the liquidator and, if the case, to challenge such reports; (iii) to draft
reports on the measures taken by the receiver or by the liquidator and the effects of such measures, to
present such reports to the creditor’s assembly and to propose other measures, if the case; (iv) to request
the withdrawal of the debtor’s right to manage its business; (v) to file actions for the cancellation of
fraudulent deeds or operations made by the debtor to the detriment of creditors' rights when such
actions were not filed by the receiver or by the liquidator.
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4. Continuing the business
Who controls the company in a given procedure?

A. The special administrator
As previously mentioned, following the commencement of the insolvency procedure, it may be the case
that the relevant shareholders/associates/members are allowed to continue to control the debtor’s
activity. Thus, at the first session of the general meeting of the debtor’s shareholders they will appoint a
special administrator, whose role will be to represent the debtor’s interests as well as their interests,
and to participate in the procedure on behalf of the debtor. The special administrator has the following
main attributions: (i) to participate, on the debtor’s behalf, in the trials having as object the assessment
or cancellation of the fraudulent deeds and operations effectuated by the debtor after the opening of the
insolvency procedure, that are not authorized by the syndic judge or approved by the receiver; (ii) to file
complaints during the insolvency proceedings; (iii) to submit a reorganization plan; (iv) to manage the
debtor’s activity under the supervision of the receiver after the confirmation of the reorganization plan if
the debtor holds its right to self-management; (v) once the bankruptcy procedure is initiated, to
participate in the inventory, to sign the final report and the closing balance and to participate in the
meeting convened for the settlement of the objections and the approval of the final report; (vi) to receive
the notification regarding the closing of the proceedings.
B. The receiver (or judicial administrator)
Based on the offers submitted to the insolvency case file (or ex officio from the list of the National
Union of Insolvency Practitioners, if no offers are available), the syndic shall appoint a provisional
receiver. At the first session of the creditors’ assembly the creditors holding minimum 50% of the
aggregate value of receivables may decide for the election of another receiver (an individual or a legal
entity), authorized practitioner in insolvency, and establish remuneration, save for the case when such
remuneration shall be paid out of the liquidation fund established by law for such situations, in which
case the syndic judge sets forth the amount thereof. This official receiver is in charge of fulfilling the
actions relating to the insolvency proceedings, until the bankruptcy is ordered. The main attributions of
the receiver are: (i) to examine the debtor's activity and the causes and circumstances which led to the
state of insolvency, and to draw up reports on such matter; (ii) to propose to the syndic judge either the
application of the simplified procedure or the continuation of the general procedure and analyse the
opportunity of the debtor’s reorganization and if the case draw up the reorganization plan; (iii) to
supervise management operations of the debtor; (iv) to pursue the collection of the debtor’s receivables;
(v) to file actions for the cancellation of fraudulent deeds and operations concluded by the debtor and
harming the creditors' rights, as well as of certain asset transfers and business operations entered into by
the debtor and of the setting up of preference rights likely to prejudice the creditors’ rights; (vi) to
terminate certain contracts concluded by the debtor.
C. The liquidator
In case the syndic judge decides upon the commencement of the bankruptcy procedure, a liquidator shall
be appointed based on the same procedural steps applicable to the receiver, as per point B above. The
liquidator may also be the former receiver. The mandate of the receiver ceases at the moment when the
syndic judge establishes the liquidator's powers. The main attributions of the liquidator are: (i) to
examine the activity of the debtor who is subject to the simplified procedure, with respect to the matters
of fact, and drafting a detailed report of the causes and circumstances that led to insolvency , by
mentioning the potentially liable persons and potential grounds for engaging the latter’s liability, if such
report has not previously been drawn by a receiver; (ii) to manage the debtor's activity; (iii) to file
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actions for the cancellation of fraudulent deeds and operations concluded by the debtor and harming the
creditors' rights, as well as of certain asset transfers and business operations entered into by the debtor
and of preference rights likely to prejudice the creditors’ rights; (iv) to place seals, to make the
inventory of the assets and to take the appropriate measures for their preservation; (v) to terminate
contracts concluded by the debtor; (vi) to pursue the collection of and cash in the debtor’s receivables
and to initiate legal claims and hire lawyers for that purpose; (vii) to sell the debtor's assets, according
to the provisions of the law; (viii) to conclude transactions, discharge debts, discharge the personal
guarantors and give up the tangible securities, conditional upon confirmation of the syndic judge.
How is the company financed?

During the reorganization procedure, the company’s activity continues. Thus, the company is financed by
the revenues generated by its activity. The company may also be financed by revenues resulted from the
sale of the company’s assets.
How will proceedings affect employees and what rights do they benefit from?

The commencement of the insolvency process does not automatically conduct to the termination of the
existing employment contracts. After the commencement of the insolvency procedure the receiver or the
liquidator may terminate urgently the individual employment contracts of the debtor’s employees. The
liquidator has solely the obligation to serve the regular notice period to the dismissed employees, as
provided in the relevant labour contracts.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

As a general rule, the ongoing contracts are maintained as an effect of law on the date of the
commencement of the insolvency procedure. Any contractual clauses establishing termination, waiver of
term benefits and anticipated maturity for reason of the commencement of the insolvency procedure are
null and void. Within 3 months from the commencement of the procedure, the receiver or the liquidator
may terminate any contracts, unexpired leases, other long term agreements as long as such contracts have
not been performed entirely or substantially by all contracting parties. The receiver must respond, in 30
days from receipt, to the notification of the contractor, issued in the first 3 months from the
commencement of the insolvency procedure, notification by which the receiver or the liquidator is
requested to terminate the contract. In case there is no answer, the receiver shall not be entitled to ask
for the performance of the contract, such contract being considered terminated.
A contract shall be considered terminated:
(a) on the expiry of 30 days from receipt of the request of the contractor regarding termination of
contract, if the receiver or the liquidator does not respond.
(b) on date of such notification for termination, issued by the receiver or the liquidator.

5. Claims issues and procedures
What is the method for the filing of claims?

The summoning of all parties, as well as the communication of the procedural acts, convening notices
and notices will be made by the Insolvency Procedure Bulletin, an official insolvency publication that
facilitates summoning or convening procedures and any document subpoena.
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Further to the commencement of the insolvency procedure, the receiver shall send a notice to the debtor,
creditors and the trade registry office or any other registry where the debtor might be registered, at the
debtor’s expense. This notice will also be published in a large circulation newspaper, as well as in the
Insolvency Procedure Bulletin. Unless the notification on the commencement of the procedure was made
with the non-observance of the legal provisions (e.g. the receiver’s notification was not served to the
creditors with at least 10 days before the deadline for submission of creditor claims), the receivables of
a creditor who failed to submit its claims as established by the court decision establishing the
commencement of the insolvency procedure, will be disregarded. A term larger than 45 days of the date
of the commencement of the procedure cannot be granted by the court. The employees’ receivables are
exempt from such rule, such debts being automatically acknowledged registered by the receiver or
liquidator.
What is the timing for the filing of claims?

See above.
How will claims rank?

According to the Romanian law, claims shall be paid in the event of bankruptcy, in the following order:
1. fees, stamp duties or other expenses related to the selling procedure established by law including the
costs necessary for the conservation and management of the debtor's assets and payment/ remuneration
of the judicial administrator/receiver or liquidator;
2. receivables resulting from financing facilities granted to the debtor in the period of observation (as
part of the insolvency procedure) with the scope of performing its day to day business;
3. claims arising from the employment relationship;
4. claims resulting from the continuation of the debtor’s activity after the commencement of the
insolvency procedure as well as receivables owed to good faith third party owners that return their
property over goods (or the money equivalent) to the debtor, when such return is made according to the
insolvency law.
5. budgetary claims;
6. claims representing amounts owed by the debtor to others, based on maintenance obligations,
allowances for minors or periodic payment amounts for ensuring livelihoods;
7. claims representing amounts fixed by the syndic judge for the necessities of the debtor and his family,
if he is a natural person;
8. claims representing bank loans and interest expenses, the results from the supply of goods, services or
other work, rent, lease contracts and bonds;
9. other unsecured claims;
10. subordinated debts in the following order of preference:
(i) receivables belonging to bad-faith third party owners of former goods of the debtor, as well as
loans granted to a debtor, legal person, by a shareholder or stockholder holding at least 10% of the
share capital, respectively of the voting rights in the general meeting of shareholders or, where
appropriate, to a member of the economic interest group;
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(ii) claims arising from gratuitous agreements.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

As mentioned above, the courts are compelled to refrain from ruling on commercial matters, being
solely empowered to control the activity of the receiver and/or the liquidator.
How is the procedure formally concluded?

If during any phase of the insolvency proceedings one ascertains that there are not enough assets in order
to cover all administrative costs and no creditor offers to make advance payments for this purpose, the
syndic judge, after an emergency hearing resulting in such refusal, will issue a judgment for the closing
of the procedure, ruling also the removal of the debtor from the register where it is registered.
The reorganization procedure is closed by a court ruling based on the receiver’s report, after the
fulfilment of all payment obligations undertaken by way of the confirmed reorganisation plan.
The bankruptcy procedure is closed when the syndic judge has approved the final report, all of the
debtor’s funds and assets are distributed and the unclaimed funds are deposited with the bank. Further to
an application from the liquidator, the syndic judge shall issue a ruling, closing the procedure and
ordering the removal of the company from the relevant register.
What is the outlook for creditor classes?

As previously mentioned, the claims of the creditors enlisted in the final table of debts shall be paid in
the order provided by the law. According to the Romanian law, the creditors from a lower category (the
non-secured creditors) are entitled to satisfy their receivables against the insolvent company only after
full repayment of the creditors of a hierarchically superior category. In the case of creditors having the
same priority ranking, the amounts distributed shall be granted proportionally with the amount allocated
for each debt in the final table of claims. As a consequence, low priority ranking creditors may be faced
with the impossibility of recovering their debts.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

No, the Romanian law permits only a judicial procedure of insolvency for entities reaching insolvency
status.
Are there accelerated processes available?

We understand by “available accelerated processes” the direct entering into bankruptcy, which thus
theoretically allows the termination of the proceedings within approximately 1 year. We have detailed
above the cases where the insolvent company may be made subject to the simplified procedure.
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8. International Interaction
What international framework of rules apply to the company?

Since the Romanian accession to the European Union (“EU”) in 2007, the international private law
aspects regarding insolvency are mainly regulated by the Council Regulation (EC) No. 1346/2000 of 29
May 2000 on insolvency proceedings. The Regulation No. 1346/2000 establishes a common framework
for insolvency proceedings in the EU. The purpose of harmonized arrangements regarding insolvency
proceedings is to avoid assets or judicial proceedings from being transferred from one EU country to
another in order to obtain a more favourable legal position to the detriment of creditors.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

According to EC regulation no. 1346/2000, EU judgments opening insolvency proceedings are
automatically recognized in Romania. Any other bankruptcy judgments issued by non-EU courts may be
recognized by the Romanian courts as long as they are not incompatible with the EU and Romanian
laws..
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

A creditor may secure its claim to the debtor in two ways:
(i). Pledge/Mortgage. By entering into pledge (mortgage) agreement the creditor establishes security
with regard to certain asset of the debtor thus enjoying several privileges in case of the bankruptcy of the
debtor (please see 3.2).
(ii). Interim measures. The creditor may seek to obtain interim measures (injunction) from the state
arbitrazh (commercial) court1 which prevent the debtor from disposing of his assets before the trial. The
creditor may seek such injunction before actual filing of the claim. In this case the creditor must provide
a deposit in the amount of the damages which may arise out of the injunction.
Can transactions entered into by the company be vulnerable to attack?
The bankruptcy manager (only) may challenge the following types of transactions entered into by the
insolvent debtor:
(i). “Suspicious” transactions. The term “suspicious” implies that the value of the transaction deviates
from the normal value of comparable transactions. Only transactions entered into within one year before
filing the petition are under risk.
(ii). Transactions detrimental (aimed at causing harm) to the interests of the creditors. The bankruptcy
manager may also challenge the transactions aimed at impairing monetary interests of the creditors. The
transactions of the said type entered into within three years before filing the petition are at risk.
(iii). Preferential transactions. All transactions aimed at establishing a priority of one creditor over the
others with regard to the debtor’s estate may be challenged by the bankruptcy manager. The transactions
of the said type entered into within one month before filing the petition or after filing the petition may be
challenged.
What director liabilities might arise from the company trading while in distress?

The state of distress normally implies that the company is not able to fulfill its obligations.
Consequently, the director must file a petition for bankruptcy. In case of the failure to file such petition
the director will bear contributory liability for trading while in distress.
In the most serious cases a director may face criminal liability. Under the Criminal Code a director may
be held criminally liable for
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(i). Fraudulent actions aimed at concealment of the assets of the debtor;
(ii). Intentional bankruptcy (when the director intentionally takes such business actions which ultimately
result in the bankruptcy of the debtor),
(iii). Sham bankruptcy (when the director intentionally makes public believe that a company is
insolvent).
The liability for the following crimes may vary from criminal fine to imprisonment.

2. Taking action
What formal procedures are available for the company?

Bankruptcy proceedings may take two forms:
(i). “Standard” bankruptcy proceedings. Standard bankruptcy proceedings may involve four separate
procedures – supervision procedure, financial sanation procedure, external management procedure,
liquidation procedure.
i. Supervision is a mandatory procedure which must be followed at all times to start bankruptcy
proceedings. At the supervision the bankruptcy manager accumulates information concerning financial
status of the debtor. The supervision stage is terminated upon the convocation of the first meeting of the
creditors. At the first meeting of the creditors the creditors may decide to introduce the financial
sanation or external management procedure (which are not mandatory) or directly proceed to the
liquidation procedure.
Financial sanation procedure may be introduced by the decision of the creditors approved by the court.
At the financial sanation stage a debtor presents a scheme of repayment of the debts. This scheme must
be approved by the meeting of the creditors. If the debtor succeeds in repaying its debts then the
bankruptcy proceedings are terminated. However the creditors may choose to introduce external
management procedure or may directly proceed to the liquidation of the company
External management procedure may be introduced on the motion of the creditors meeting subject to the
approval by the court. At the external management stage the bankruptcy manager takes actions aimed at
improving of the debtor’s financial state. Such actions may include: change of the business activity of the
company, partial sale of the debtor’s assets and other measures.
Liquidation procedure is the ultimate stage of the bankruptcy proceedings at which the assets of the
debtor are distributed among the creditors on the pro rata basis.
(ii). “Simplified” bankruptcy proceedings. The simplified bankruptcy proceedings may be initiated
when the actual location of the debtor cannot be established or the debtor ceased its commercial
activity. Under the simplified bankruptcy proceedings such procedures as supervision financial sanation,
external management are skipped. The only procedure to be followed under the simplified bankruptcy
proceedings is the liquidation procedure.
What informal procedures are available for the company?

The creditor(s) and the debtor may come to an amicable agreement at any stage of the bankruptcy
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proceedings. The conclusion of the settlement agreement terminates bankruptcy proceedings. The
settlement agreement is subject to the court’s approval and for this reason such procedure cannot be
deemed as entirely informal.
Which procedures are creditor-friendly/debtor-friendly?

As the primary purpose of all bankruptcy proceedings is to achieve the balance of interest between the
creditors and the debtor, none of the procedures grants any particular advantage to the creditor or to the
debtor.
What are the triggers for insolvency?

The insolvency proceedings may be initiated both by the creditor and the debtor.
(i). The initiation of the bankruptcy proceedings by the creditor is possible if:
a. the debt exceeds 100,000 Russian Roubles (3200 Euro approximately) with regard to legal entities2.
The insolvency proceedings may be initiated only if the indebtedness is confirmed by a court decision;
b. the above debt is past due over three months.
(ii). The debtor is obliged to file petition if it is unable to fulfill all outstanding obligations or his
overall indebtedness exceeds 100,000 Russian Roubles and in other cases of financial distress provided
in the Federal Law “On Insolvency (Bankruptcy)” (the “Bankruptcy Law”).
What is the process for filing?

Petition for bankruptcy must be filed with state arbitrazh (commercial) court at the domicile of the
debtor. Documents evidencing the indebtedness of the company or its inability to fulfill its obligations
must be annexed to the petition. Exhaustive list of the documents to be annexed to the bankruptcy petition
is set forth in the Bankruptcy Law.
Who can place the company into insolvency proceedings?

Please see comment 2.4 above.
What is the extent of court involvement?

The level involvement of the court is very high: the court approves the bankruptcy manager, approves
the introduction of each bankruptcy procedure, sets the time frames for bankruptcy proceedings, gives its
consent for the creditors to be entered into the creditors register, approves settlement agreement.
How long will the insolvency process take?

The insolvency proceedings must be completed within 13-18 month from filing the petition. However, in
practice it takes about 2 years to complete bankruptcy proceedings. And some complex procedures may
last up to 5 years and longer.
What other steps, such as notices, are required?

Bankruptcy manager has to post a notification concerning the bankruptcy of the debtor within ten days
from the date of the judgment which confirms the insolvency of the debtor.
What rights does the company as debtor benefit from?
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The debtor enjoys the following benefits:
(i). The creditors may enforce their claims to the debtor only by means of entering into the register of the
creditors.
(ii). Moratorium on enforcement of all court decisions against the debtor i.e. the enforcement of the court
decisions against the debtor is suspended
Is there anything resembling a debtor in possession process?

As we believe the “financial sanation procedure” to some extent resembles “debtor in possession
process”. However there may exist some special features of the “debtor in possession” process under
the U.S law that we are not aware of.
Are there any local law red-flags particularly relevant to a situation?

Please see p.8.2 QA concerning recognition and enforcement of foreign awards.
Are there any political factors which may come into play?

We believe that influence of political factors on the bankruptcy proceedings is minimal, however, some
factors of public policy may come into play. It is important to mention that “The Bankruptcy Law”
establishes its own regime for bankruptcy proceedings of township forming enterprises and agricultural
enterprises, The bankruptcy proceedings of the company involved in the business activity protected
under the Federal Law “On official secret” will be conducted under the supervision of the competent
state authorities.

3. Creditor issues
How are unsecured creditors affected?

An unsecured creditor included in the register of creditors obtains a right to pro rata distribution of the
debtor’s assets according to its share in the overall indebtedness of the debtor. As the debtor is in the
state of bankruptcy, this fact normally implies that the assets of the debtor are insufficient to cover the
entire indebtedness. Typically only a small proportion of the debtor’s property remains after the
settlement of the debts of the first two ranks of creditors.
Secured creditors are in a better position as they will recover 70% of the proceeds from sale of the
secured asset (please see 3.2 below).3
How might a secured creditor enforce its security?

The creditor may enforce its security by means of foreclosure. In case of the foreclosure the creditor
will recover 70% of the asset value, 30% will be used to cover the claims of the creditors of the first
and the second rank priority, as well as the court and bankruptcy manager expenses.
Will set-off apply and if so do any issues arise from this?

The set off is not allowed if such set off establishes the priority of one creditor over the other creditors.
Are there prevailing inter-company debt issues?
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There is no difference between the inter-company debts and debts from the other creditors.
Is creditor recourse available in respect of any company affiliates?

Subsidiary liability may be imposed on the “controlling persons” of the company. The term
“controlling” refers to all persons (both physical and legal) whose actions or omissions of actions
resulted in the bankruptcy of the company. The term “controlling person” also includes such persons
who control the business activity of the company or who could give mandatory instructions to the
management of the company or the person who controlled more than 50 % of the issued stock of the
company. The prescription period for holding controlling person subsidiary liable is 2 years from the
time of filing the petition for bankruptcy.
The creditors may form two types of bodies to manage the bankruptcy proceedings:
(i). General Meeting of the Creditors. The general meeting of the creditors shall be established at all
times. All creditors enlisted in the register of creditors may be present at general meeting of the
creditors. The number of votes one creditor may have depends on its share in the total indebtedness of
the creditor. The decisions of the general meeting of the creditors are taken by the simple majority of
votes. The competence of the general meeting of the creditors includes the following matters: formation
of the creditors committee, appointment of the bankruptcy manager, remuneration of the bankruptcy
manager, initiation of financial sanation, external management and liquidation procedures, approval of
the settlement agreement and other matters;
(ii). Creditors Committee. Creditors Committee is formed by the General Meeting of the Creditors. The
formation of the Creditors Committee is not obligatory if the number of the creditors does not exceed 50
persons. Each member of the creditors committee has one vote. Members of the creditors committee are
elected on the proportional basis. The number of the members of the creditors committee shall be no
less than 3 but no more than 11 persons (only individuals). The competence of the creditors committee
includes the following issues: requesting information from the debtor concerning its financial status,
filing a complaint against the bankruptcy manager, convocation of the general creditors meeting and
other powers listed in the Bankruptcy Law. If the creditors committee is not established then the general
meeting of the creditors exercises all the said powers.

4. Continuing the business
Who controls the company in a given procedure?

The control of the company depends on the stage of bankruptcy proceedings.
(i). Under the Supervision and Financial Sanation procedure the governing bodies of the company retain
their control over the company. Some transactions (alienation of 20% of the assets of the debtor etc) are
subject to the written approval by the bankruptcy manager.
(ii). If the general director of the debtor fails to comply with the provisions of the Bankruptcy law the
bankruptcy manager may file a petition to dismiss the director and appoint new director.
(iii). Under the External Management procedure and Liquidation procedure the company is controlled by
the bankruptcy manager appointed by the court who takes the control over all the business activities and
affairs of the company.
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How is the company financed?

All expenses incurred during the bankruptcy proceedings are indemnified by the debtor. These expenses
have priority over the claims of the bankruptcy creditors. However under simplified bankruptcy
proceedings the initiating creditor has to issue a letter stating that the creditor agrees to finance all the
expenses relating to the simplified bankruptcy proceedings.
Is it possible to arrange DIP funding (or similar)?

Financing of the creditor may be organised under Supervision, Financial Sanation, External Management
Procedures. However the lender does not enjoy any preference with regard to the other creditors as all
creditors are treated equally in accordance with their rank (see 5.3 above).
How will proceedings affect employees and what rights do they benefit from?

All the claims of the employees concerning their salaries and severance payments fall into to the second
rank of priority of the creditors. However, if the funds of the debtor are insufficient to cover all the
claims of the employees the funds are distributed pro rata among them and the obligations of the debtor
are discharged.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

The bankruptcy manager has a right to terminate contracts under performance (this option is available at
the external management stage and not available at any other stage of bankruptcy). If the contract is
already performed the bankruptcy manager can not exercise such right unless the contract falls within the
category of “suspicious” transactions or other transactions of the same nature.

5. Claims issues and procedures
What is the method for the filing of claims?

The creditor shall provide the court, the debtor, the bankruptcy manager with the documents evidencing
the indebtedness and substantiating his claim. The creditor may be added to the register of the creditors
only with the permission of the court.
What is the timing for the filing of claims?

All claims shall be filed within 30 days starting from the publication of the notification concerning the
insolvency proceedings (Please see 2.9 above).
How will claims rank?

Under the Russian Law there exist three ranks of claims (creditors). However court expenses and
bankruptcy manager expenses have priority over the claims of all three ranks of creditors.
(i). The first rank – claims connected with body injuries, other injures to health;
(ii). The second rank - claims of the employees regarding their salaries and severance payments.
Royalties to the authors of the pieces of intellectual property are included in the second rank of
creditors;
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(iii). The third rank – claims of the other creditors including the claims secured by pledge/mortgage.
The claims of the creditors will be satisfied in the following manner. The property will be primarily
distributed among the first rank creditors on pro rata basis. If any property is left then it will be
distributed among the second rank creditors. The remainder will be distributed among third rank
creditors.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

There exists no such procedure.
How is the procedure formally concluded?

(i) Under Financial Sanation and External Management procedures bankruptcy proceedings are
terminated if the debtor regained its ability to repay its debts.
(ii) Under the Liquidation Procedure the bankruptcy manager shall provide the report to the court upon
the expiration of the insolvency proceedings period set forth by the court. Upon the provision of the
report the court closes the bankruptcy proceedings and forwards the notice to the Federal Registrar of
Legal Entities on the liquidation of the debtor (within 30-60 days)
(iii) Amicable settlement approved by the court terminates insolvency proceedings at any stage.

What is the outlook for creditor classes?

As it was mentioned in p. 5.3 of the Questionnaire there exist three ranks of creditors under the Russian
Law. The first two ranks (persons with body injuries and former employees of the debtor) are in a more
favourable position as they are more likely to recover proceeds from the sale of the debtor’s estate.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

No.
Are there accelerated processes available?

If the actual location of the debtor can not be identified or the debtor ceased its commercial activity then
the procedure of simplified bankruptcy will apply. In case of the simplified bankruptcy the supervision,
financial sanation, external management stages are skipped.

8. International Interaction
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What international framework of rules apply to the company?

Under the conflict of laws provisions of the Civil Code the bankruptcy matters are governed by the laws
of the state of incorporation of the debtor. Subsequently the bankruptcy proceedings of the Russian entity
will be governed by the “Bankruptcy law” whereas the bankruptcy proceedings with respect to the
foreign company will be governed by the laws of the state of incorporation of that foreign entity.
However this does not preclude the foreign creditor from participation in the bankruptcy proceedings of
the Russian legal entity.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

It is important to indicate the difference between the bankruptcy proceedings against Russian and foreign
legal entities.
(i) Russian legal entities. The bankruptcy matters are under the special jurisdiction of the state arbitrazh
(commercial) courts. The term “special jurisdiction” implies that only state arbitrazh (commercial)
courts are competent to hear the bankruptcy disputes with regard to Russian legal entities. Subsequently
bankruptcy proceedings against Russian legal entities may be initiated only by filing a petition within the
state arbitrazh court. The bankruptcy proceedings against Russian legal entity can not be initiated in any
court of any other jurisdiction. Still if such proceedings against a Russian entity are initiated such
bankruptcy awards will not be enforced in Russia.
In the YUKOS Case (А40-3016/05-132-33) the debtor (YUKOS Oil company) filed a petition for
bankruptcy within the Texas district court and sought injunction restraining all actions with respect to the
YUKOS assets. Then YUKOS attempted to enforce the Texas court decision in Russia. Ninth Appellate
Court (Russia) refused to recognize and enforce the decision of the Texas Court. The Ninth Appellate
Court stated that YUKOS is a company incorporated under the laws of Russia subsequently it is subject
to the Russian Bankruptcy Act and exclusive jurisdiction of the Russian state arbitrazh (commercial)
courts.
(ii) Foreign legal entities. Under the Bankruptcy law and Arbitrazh Procedural Code foreign judgments
on bankruptcy matters can be recognized and enforced in Russia on the basis of an international treaty. In
absence of a specific treaty the foreign award on bankruptcy may be recognized and enforced on the
basis of the reciprocity principle.
a. To our best knowledge the Russian Federation is not a signatory to any international treaty governing
bankruptcy matters. So it is hardly possible to enforce foreign award on bankruptcy in the Russian
Federation.
b. It is important to mention that under the case law of state arbitrazh (commercial) courts foreign legal
proceedings against foreign legal entities have no effect within the territory of the Russian Federation.
c. In the Case N А40-2905/08-62-3 the US mother company owned stock of shares in the charter capital
of the Russian legal entity. Then the mother company filed petition for bankruptcy under the Delaware
law and passed the title to shares to its US creditor. The US creditor filed a petition to the registrar of
the Russian company in order to enter into the register as a new holder of the said shares. The Registrar
refused to take the requested action. The state arbitrazh court supported the registrar stating that the
foreign court decision (the decision of the Delaware court) may be enforced only on the basis of an
international treaty. In absence of the international treaty the foreign court decision has no legal effect
within the territory of the Russian Federation. As the Russian court did not recognize the US court
decision, the title to the said shares was not transferred.
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

There are few ways how creditor might take security over assets. Some of those are:
1. Pledge
2. Mortgage
Can transactions entered into by the company be vulnerable to attack?

Bankruptcy debtor may take legal transactions and other actions before the opening of the bankruptcy
proceedings that are interfering with equal settlement of bankruptcy creditors or damaging the creditors,
as well as transactions and actions putting some creditors in a more favorable position over the others.
In this case bankruptcy administrator may contest these actions by lawsuit filing. Any securities given
for loans to associated persons with bankruptcy debtor may also be invalid if they are created within
one year of the bankruptcy opening or in period of longer insolvency.
What director liabilities might arise from the company trading while in distress?

A director shall be liable to a company for any damage he/she causes to it by violating the provisions of
Serbian Law on Companies, the Articles of Association or a decision of the General Meeting.
Notwithstanding the foregoing, a director shall not be liable for damage if he/she acted in accordance
with a decision of the General Meeting.
If the damage referred to in paragraph 1 of this answer occurs as a result of a decision of the Board of
Directors, all directors who voted in favour of such decision shall be liable for the damage.
In cases referred to in paragraph 4 of this answer, any director who abstained from voting shall be
deemed to have cast an affirmative vote for the purposes of establishing liability for damage.
In cases referred to in paragraph 4 of this answer, any director did not attend a meeting in which the
Board of Directors passed the decision in question and did not vote in favour of such decision by other
means shall be deemed to have cast an affirmative vote for the purposes of establishing liability for
damage unless he/she opposed the decision in writing within eight days of learning of its passing.
A company’s damage claims in accordance with this answer shall be time-barred after three years of
occurrence of damage.
A company may not waive a damage claim, except by a decision of the General Meeting passed by a
three-quarters majority of the voting power present, subject to an understanding that such decision may
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not be passed if it is opposed by shareholders holding or representing minimum 10% of a company’s
share capital.

2. Taking action
What formal procedures are available for the company?

Available procedure for the company is reorganization. Reorganization shall be conducted if this
ensures more favorable settlement of creditors in relation to compulsory liquidation, and especially if
economically justifiable reasons exist for the continuation of the debtor's business.
Reorganization shall be conducted in accordance with the plan of reorganization that shall be prepared
in writing.
The plan of reorganization may be filed concurrently with the petition for bankruptcy or after the opening
of bankruptcy in accordance with this Law.
If the plan of reorganization is filed concurrently with the petition for bankruptcy, it shall be referred to
as a prepackaged plan of reorganization.
What informal procedures are available for the company?

N/A
Which procedures are creditor-friendly/debtor-friendly?

Both creditor-friendly/debtor-friendly procedure is reorganization.
What are the triggers for insolvency?

Some of triggers for insolvency are company’s inability to pay its debts within 45 days of the date they
become due, complete cease of all payments for a consecutive period of 30 days, if company makes it
apparent that it will not be able to pay its debts as they become due, if if the liabilities of the company
exceed its assets.
What is the process for filing?

The bankruptcy proceedings shall be initiated by the petition of the creditor, the bankruptcy debtor, or
the liquidator.
The creditor may initiate a bankruptcy proceeding in case of permanent insolvency of the debtor, or
noncompliance with the adopted plan of reorganisation, or in case the plan of reorganisation entered into
effect in a fraudulent or unlawful manner.
The bankruptcy debtor shall file the petition for bankruptcy if one of the grounds referred to in Article
11(2) of Serbian Bankruptcy Law exists.
The liquidator shall file the petition for bankruptcy in cases prescribed by legislation governing the
legal status of companies.
The petition to open bankruptcy proceedings shall be filed with the appropriate court.
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The bankruptcy judge shall render a decision initiating the preliminary bankruptcy proceeding within
three days from the day of the receipt of the petition for bankruptcy. The preliminary proceedings are
initiated for the purpose of determining the existence of grounds for the opening of the bankruptcy
proceeding.
The decision initiating the preliminary bankruptcy proceeding may not be appealed.
The bankruptcy judge shall decide to open the bankruptcy proceeding without the preliminary
proceeding if:
1. The bankruptcy debtor submits the petition for initiating the bankruptcy proceeding, accompanied with
all required documents;
2. The bankruptcy creditor submits the petition for initiating the bankruptcy proceedings, and the
bankruptcy debtor admits to the existence of the reasons for bankruptcy;
3.There is a presumption of permanent insolvency as defined in Article 12 of Serbian Bankruptcy Law
exists
Who can place the company into insolvency proceedings?

Company can be placed into insolvency proceedings by initiating the petition of the creditor, the
bankruptcy debtor, or the liquidator.
What is the extent of court involvement?

A bankruptcy proceeding is conducted by the competent court, according to the location of debtor. The
bankruptcy judge shall:
1. Rule on the initiation of preliminary bankruptcy proceedings;
2. Establish grounds for bankruptcy and rule on opening of bankruptcy proceedings
3) Appoint and dismiss the bankruptcy administrator; 4) Approve bankruptcy proceedings expenses and
liabilities of the bankruptcy estate before they are paid;
5) Determine the preliminary and final award and reimbursement of expenses of the bankruptcy
administrator;
6) Rule on complaints against actions taken by the bankruptcy administrator;
7) Consider the draft plan of reorganisation of the bankruptcy debtor and hold the hearing to consider the
draft plan of reorganisation, or reject the draft plan of reorganisation;
8) Confirm the adoption of the reorganisation plan or note that the plan has not been adopted;
9) Render the decision on final distribution of the bankruptcy estate;
How long will the insolvency process take?

It depends, sometimes it takes few years.
What other steps, such as notices, are required?
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The bankruptcy administrator may take actions that have a significant impact on the bankruptcy estate,
such as obtaining credit, raising a loan, acquiring high value equipment, and the like (hereinafter: actions
of special importance), after having notified the bankruptcy judge thereof and having obtained the
consent of the creditors' committee.
The act of contesting bankruptcy debtor's legal transactions by filing claims or otherwise shall not be
deemed an action of special importance.
Bankruptcy creditors shall be given notice of the creditors' assembly meetings and agendas by public
announcements on the court's bulletin board and by advertisements in two high circulation daily
newspapers distributed on the entire territory of the Republic of Serbia, unless the creditors' assembly
decides otherwise.
Lien creditors are bound to the deadline for submitting claims inform the court about the pledge over
their claims against debtor, which is not bankruptcy debtor, but the third person.
The authorized persons of the bankruptcy debtor, attorneys and the persons who perform the financial
duties and audits for the bankruptcy debtor shall provide the bankruptcy judge and the bankruptcy
administrator, as required and without delay, with all necessary data or information.
A creditor who has filed the claim in the bankruptcy proceedings is obliged to report in claim if there
are guarantors of the obligation of the debtor, as well as about the report claims promptly notify the
guarantors.
Bankruptcy administrator shall inform the excluding creditor whether he/she will honour or refuse the
request within the time period of 20 days from its receipt, and shall specify the deadline within which
the request shall be honored.
What rights does the company as debtor benefit from?

During the financial restructuring is an introduced inaction debt that has legal effect on the conclusion of
a debt standstill.
Agreement on the debt standstill is the basis for the suspension of the execution of the forced payment
from the account of the company in accordance of the claims of creditors who concluded contract, as
well as the ban on filing and a stay of execution that was filed in the motion of the enforcement creditor
who concluded the contract.
In the dormant period debt creditors who have concluded an agreement on debt standstill may not take
any actions to collect claims, apart from submitting claims for payment of claims in order to prevent the
occurrence of obsolescence of its claims.
Is there anything resembling a debtor in possession process?

N/A
Are there any local law red-flags particularly relevant to a situation?

N/A
Are there any political factors which may come into play?

N/A
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3. Creditor issues
How are unsecured creditors affected?

Bankruptcy proceeding is a legal mechanism for the collective enforcement of the claims of the entire
payout row of unsecured creditors. This collective mechanism sets instead of individual creditors' rights
to initiate enforcement proceedings when debtor is unable to settle its liabilities. The bankruptcy
procedure is regulated process that ensures fair and equal treatment of all creditors. Creditors are
classified according to the bankruptcy proceedings in certain the extent to a higher payment priority
(certain amounts of wages, as well as the amounts claimed by funds insurance and tax authorities) as
well as general payout row of unsecured creditors.
How might a secured creditor enforce its security?

Creditors holding a security right, a statutory right of retention or a right to satisfy their claims from
assets or rights registered in public registers or books shall be entitled to priority in distribution of the
proceeds from the realization of such assets securing their right.
The creditors referred to in paragraph (1) of this Article shall not be deemed bankruptcy creditors. If the
value of their claim is higher than the amount obtained from realizing a secured asset or right, they shall
satisfy the remaining part of their claim as bankruptcy creditors.
Secured claims acquired through enforcement proceedings or creating of a charge within 60 days before
the date of opening the bankruptcy proceedings for the purpose of enforcement or security shall cease to
be valid; such creditors shall not be deemed secured creditors. Based on the decision of the bankruptcy
judge, the authorized authority keeping the appropriate public books shall strike such security rights off
the books.
There is also pledgee. Pledgee hold a security right, a statutory right of retention or a right to satisfy
their claims from assets or rights registered in public registers or books, but the pledgee does not have a
claim against the bankruptcy debtor. Furthermore, the pledgee is not a secured creditor, nor a bankruptcy
creditor, thus he cannot be appointed to the creditors’ assembly and the creditors committee.
Will set-off apply and if so do any issues arise from this?

Right to Offset Claims in Bankruptcy:
If a creditor has acquired the right to offset his claim against the debtor with the debtor's claim against
such creditor before the petition to open bankruptcy proceedings was filed, the opening of bankruptcy
proceedings shall not constitute grounds for the loss of the right to offset such claim. The creditor shall
be obliged to file its claim and a statement of offset with the court before the expiry of the deadline for
filing claims; otherwise it shall lose the right to offset.
Exceptionally, in case of rights and obligations arising from one or more financial contracts to which a
bankruptcy debtor is a party and which were concluded based on a framework contract between the
same parties in the period before the filing for bankruptcy, the right to offset (netting) shall exist only
with respect to such mutual rights and obligations and if the creditor has acquired, in accordance with
such framework contract, the right to offset after the filing for bankruptcy was made, but no later than at
the opening of bankruptcy proceeding, by automatism or by way of notifying thereof the bankruptcy
debtor no later than three days of the opening of bankruptcy, on the grounds of the existence of reasons
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for bankruptcy, the filing of the petition for bankruptcy, or on the grounds of opening of bankruptcy
proceeding.
Financial contract shall be deemed to be a contract setting the obligation of one or both parties thereto to
make a payment or deliver a specified commodity, which has as its subject the transactions in financial
derivatives such as swaps, options, futures, forwards and other unnamed derivatives, a repo transaction
or securities lending, and which is concluded in writing or orally, provided that there is a written record
of the terms of such an oral financial contract in accordance with normal business practice for the
conclusion of such contracts.
Cases where Offsetting is not Permitted
Offsetting shall not be permitted if:
1) The claim was ceded to the bankruptcy creditor within a period of six months before the petition to
open bankruptcy was filed, and the creditor knew or ought to have known that the debtor is insolvent or
over indebted;
2) The creditor acquired the right to offset through a voidable transaction. Exceptionally to paragraph
1st of this answer, offsetting shall be allowed if the claim in question was ceded in relation to
fulfillment of unfulfilled contracts, or was restored its legal effect by the successful voiding of a legal
transaction or other action of the bankruptcy debtor.
Are there prevailing inter-company debt issues?

N/A
Is creditor recourse available in respect of any company affiliates?

No.
Will a creditor committee be established and if so what is its role?

Yes, and the creditors' committee shall:
1) Give its opinion to the bankruptcy administrator on the manner of selling the property if the property
is not to be sold by public auction and give its consent on actions of special importance, in accordance
with this Law;
2) Give its opinion on continuation of the bankruptcy debtor's business operations;
3) Review reports of the bankruptcy administrator on the course of bankruptcy proceedings and the state
of bankruptcy estate;
4) Approve the final account of the bankruptcy debtor;
5) Review and require, at own cost, the delivery of copies of complete documentation;
6) Inform the creditors' assembly of its work, if requested;
7) Perform other activities stipulated in this Law.
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4. Continuing the business
Who controls the company in a given procedure?

The bankruptcy administrator shall manage the business of and represent the bankruptcy debtor, except
where this Law provides otherwise.
The bankruptcy administrator, as well as persons performing activities of a bankruptcy administrator on
behalf of the organization established under a separate law to act as a bankruptcy administrator, shall
enjoy the status of an official within the meaning of the Criminal Code provisions governing the official
status.
How is the company financed?

The financing is done primarily by selling property of bankruptcy debtor.
Is it possible to arrange DIP funding (or similar)?

N/A
How will proceedings affect employees and what rights do they benefit from?

Creditor’ Committee
Creditors who are at the same time the employees of former employees of the bankruptcy debtor may not
have more than one of their representatives elected to the creditors’ committee.
Rank of Bankruptcy Claim
Satisfaction Bankruptcy creditors, depending on their claims, shall be classified into ranks. The
bankruptcy creditors of lower rank can only be satisfied after the creditors of higher rank. The first rank
of claims shall comprise unpaid net salaries of employees and former employees, in the amount of the
yearly minimum wage for the year before the opening of bankruptcy with interest from due date to the
date of opening of bankruptcy and unpaid contributions for pension and disability insurance for two
years before the opening of bankruptcy, calculated using as a basis the minimum monthly contribution
base in accordance with regulations on compulsory social insurance contributions as at the day of
opening of bankruptcy, as well as claims arising from contracts with companies which subject are
unpaid contributions for pension and disability insurance for two years before the opening of
bankruptcy, calculated using as a basis the minimum monthly contribution base in accordance with
regulations on compulsory social insurance contributions as at the day of opening of bankruptcy.
Liabilities of the Bankruptcy Estate
One of four liabilities of the bankruptcy estate is the liability towards the debtor’s employees arising
after the opening of bankruptcy.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

If the debtor and its counterpart did not, before the opening of bankruptcy, fulfill obligations arising from
a mutually binding contract in its entirety, the bankruptcy administrator may, on behalf of the debtor,
execute the contract and demand from the other party to fulfill its obligations.
If the bankruptcy administrator does not accept the fulfillment of the contract, the other party may pursue
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his/her claim as a bankruptcy creditor.
If the other party to the contract invites the bankruptcy administrator to state its position on fulfilling the
contract, the bankruptcy administrator shall be obliged to inform the other party in writing, within 15
days of the receipt of such invitation, of whether he intends to fulfill the contract.
If the bankruptcy administrator upholds the contract but ceases fulfillment in the course of the bankruptcy
proceeding, any claims arising from the contract shall be considered a liability of the bankruptcy estate.
Provisions of this Article shall apply to all bilaterally binding contracts, unless other conditions for
certain contracts are prescribed by the Law of Bankruptcy

5. Claims issues and procedures
What is the method for the filing of claims?

Creditors shall file their claims in writing with the bankruptcy court. The Law on Bankruptcy prescribes
mandatory elements of the claims.
What is the timing for the filing of claims?

Submissions may be filed upon the expiry of the term set by the decision of the bankruptcy judge, but not
later than 120 days from the day of publishing the announcement in the "Official Gazette of the Republic
of Serbia". Any claims filed after the expiry of the period of 120 days shall be rejected as untimely.
How will claims rank?

Upon the settlement of such expenses, the costs of the bankruptcy estate shall be settled.
Bankruptcy creditors, depending on their claims, shall be classified into ranks. The bankruptcy creditors
of lower rank can only be satisfied after the creditors of higher rank. Bankruptcy creditors of the same
rank shall be satisfied in proportion to the amount of their claim.
The rank of bankruptcy claims shall be as follows:
The first rank of claims shall comprise unpaid net salaries of employees and former employees, in the
amount of the yearly minimum wage for the year before the opening of bankruptcy with interest from due
date to the date of opening of bankruptcy and unpaid contributions for pension and disability insurance
for two years before the opening of bankruptcy, calculated using as a basis the minimum monthly
contribution base in accordance with regulations on compulsory social insurance contributions as at the
day of opening of bankruptcy, as well as claims arising from contracts with companies which subject are
unpaid contributions for pension and disability insurance for two years before the opening of
bankruptcy, calculated using as a basis the minimum monthly contribution base in accordance with
regulations on compulsory social insurance contributions as at the day of opening of bankruptcy;
The second rank shall comprise all public revenue claims that have become due over the last three
months before the opening of bankruptcy, except pension and disability insurance contributions for
employees;
The third rank shall comprise claims of other bankruptcy creditors.
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The fourth rank shall compromise claims created two years before the day of opening bankruptcy which
are based on loans as well as other legal actions that in terms of economy correspond to loans approval,
in part in which these loans are not secured, but approved to the bankruptcy debtor by entities associated
with bankruptcy debtor, in terms of the Law on Bankruptcy, except those entities who are engaged in
approving credits and loans within its registered activity.
Claims of bankruptcy creditors, who agreed, before the opening of the bankruptcy, to be settled only
after the full settlement of claims of one or more bankruptcy creditors, shall be settled only after the full
settlement of the third payment rank and the full settlement of interest of creditors whose claims have
been settled.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

N/A

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

N/A
How is the procedure formally concluded?

At the final hearing, the bankruptcy judge shall render a decision concluding the bankruptcy proceedings.
What is the outlook for creditor classes?

The outlooks for all classes of creditors are primarily reflected in the value of assets of the bankruptcy
debtor, then the size of the property, as well as the number of interested buyers. An additional problem
is the burden of the property secured right, in other words, the secured creditors and excretory have
priority in the collection. Upon the settlement of the costs of the bankruptcy proceedings, the rewards
and benefits, than obligations of the bankruptcy administrator and obligations of the bankruptcy estate, it
can begin with the payment of all classes of creditors.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

N/A
Are there accelerated processes available?

N/A

8. International Interaction
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What international framework of rules apply to the company?

N/A
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

The answers regarding this question, you may find in relevant articles of section XII ‘’Cross-Border
Bankruptcy’’ (The Law on Bankruptcy, "Official Gazette of the Republic of Serbia", No. 104/2009,
99/2011, 71/2012, 83/2014).
Relevant Law
The law of the State where the proceedings were initiated shall govern the bankruptcy proceedings,
unless otherwise stipulated herewith.
In case of recognition of foreign proceeding under the Law on Bankruptcy, the laws of the Republic of
Serbia shall apply to assets subject to excluding rights or secured assets located in the territory of the
Republic of Serbia.
The law governing labor contracts shall apply to effects of bankruptcy proceedings on labor contracts.
In Rem Jurisdiction for Recognition of Foreign Proceeding and Cooperation
Recognition of foreign proceedings and cooperation with foreign courts and other appropriate bodies
shall be performed by the court referred to in Article 15(1) of the Law on Bankruptcy, in accordance
with the law (It is the Commercial Court).
Public Policy Exception
The appropriate court may refuse to take an action concerning a cross border bankruptcy case if the
action would be contrary to the public policy of the Republic of Serbia.
Interpretation
In applying the provisions on cross border bankruptcy the appropriate court shall especially take into
account their cross border character and the need to promote uniformity in their application in good
faith.
Right of Direct Access
A foreign representative shall be entitled to apply directly to a court in the Republic of Serbia.
When taking actions referred to in paragraph (1) of this Article by filing appropriate request or
otherwise, a foreign representative shall be required to submit the following for purposes of proving his
status:
1) The decision opening the foreign proceeding and appointing the foreign representative, either original
or a certified copy or transcription thereof, translated into the language in official use at the appropriate
court in the Republic of Serbia, accompanied by proof of its enforceability under the applicable foreign
law;
2) A certificate issued by the foreign court or other appropriate body affirming the existence of the
foreign proceeding and of the appointment of the foreign representative;
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3) In the absence of proof referred to in subparagraphs 1) and 2) of this paragraph, any other proof of the
existence of the foreign proceeding and of the appointment of the foreign representative acceptable to the
appropriate court in the Republic of Serbia.
Jurisdiction in Case of Application by a Foreign Representative
An application filed with the appropriate court in the Republic of Serbia by a foreign representative,
pursuant to the Law on Bankruptcy, shall establish jurisdiction of such court solely in the matter of the
application.
Application by a Foreign Representative to Commence a Proceeding under the Law on Bankruptcy
A foreign representative shall be entitled to apply to commence a bankruptcy proceeding if conditions
have been met to commence such a proceeding under the Law on Bankruptcy.
Participation of a Foreign Representative in a Proceeding under this Law
Upon recognition of a foreign proceeding, the foreign representative shall be entitled to participate in a
proceeding regarding the debtor under the Law on Bankruptcy.
Application for Recognition of a Foreign Proceeding
A foreign representative may apply to the appropriate court in the Republic of Serbia for recognition of
the foreign proceeding in which the foreign representative has been appointed, whereby the foreign
representative shall be required to prove his status as referred to in Article 182(2) of the Law on
Bankruptcy (In this paper, section ‘’Right of Direct Access’’).
An application for recognition shall be accompanied by a statement made by the foreign representative
identifying all foreign proceedings in respect of the debtor that are known to the foreign representative,
translated into the language in official use at the appropriate court in the Republic of Serbia.
Legal Effects of Recognition of a Foreign Main Proceeding
The consequences of recognition of a foreign main proceeding shall be as follows:
1) Prohibition of initiating new or stay of continuation of proceedings concerning the debtor's assets,
rights, obligations or liabilities;
2) Prohibition on compulsory executions against the debtor's assets; and
3) Prohibition on transferring, encumbering or in any way disposing of the debtor's assets.
The court may allow for exemptions from application of consequences referred to in paragraph (1) of
this Article only in cases provided for by the Law on Bankruptcy for exemption of application of
consequences of opening of bankruptcy, as well as where it establishes that foreign main proceeding
does not provide adequate protection of interests of creditors in the Republic of Serbia.
The prohibition or stay referred to in paragraph 1(1) of this Article shall not affect the right to
commence individual actions or proceedings to the extent necessary to preserve a claim against the
debtor.
The prohibitions referred to in paragraph (1) of this Article shall not affect the right to request the
commencement of a bankruptcy proceeding in the Republic of Serbia, or the right to file claims in such a
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proceeding.
Contesting Legal Transactions of Bankruptcy Debtor
Upon recognition of a foreign proceeding, the foreign representative may contest legal transactions of
the debtor in accordance with regulations on the contestation of legal transactions of the bankruptcy
debtor.
In case of a foreign non-main proceeding, the court shall be required to establish that contestation relates
to assets that, under the Law on Bankruptcy, should be administered in the foreign non-main proceeding.
Intervention by a Foreign Representative in Proceedings in the Republic of Serbia
Upon recognition of a foreign proceeding, the foreign representative may, in accordance with the law,
intervene in any proceedings in which the debtor is a party.
The authority of a foreign representative shall be a preliminary issue in the proceeding referred to in
paragraph (1) of this Article.
Forms of Cooperation
The Cooperation and Direct Communication between Courts of the Republic of Serbia/Bankruptcy
Administrator and Foreign Courts or Other Appropriate Bodies or Foreign Representatives may be
implemented by any appropriate means, and in particular by:
1) Appointment of a person or body to act at the direction of the court;
2) Exchange of information by any means considered appropriate by the court;
3) Coordination of the administration and supervision of the debtor's assets and affairs;
4) Approval or implementation by courts of agreements concerning the coordination of proceedings;
5) Coordination of concurrent proceedings regarding the same debtor.
Opening of a Bankruptcy Proceeding after Recognition of a Foreign Main Proceeding
After recognition of a foreign main proceeding, a bankruptcy proceeding may be opened only if the
debtor has assets in the Republic of Serbia.
Presumption of Grounds for Bankruptcy Based on Recognition of Foreign Main Proceeding
In the absence of evidence to the contrary, the existence of grounds for bankruptcy shall be presumed if a
final decision exists on the recognition of foreign main proceeding against the bankruptcy debtor. The
court shall not open bankruptcy proceeding if the debtor is able to prove that no grounds for bankruptcy
referred to in Article 11 of the Law on Bankruptcy exist (Article 11 provides the grounds for
bankruptcy).
The information in this document is not intended to provide and does not constitute legal or any
other advice on any particular matter and is provided for general information purposes only.
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Pledge – The existence of the security depends on possession of the asset being granted to the security
holder.
Lien – Generally, the existence of the security depends on possession of the asset being granted to the
security holder but can arise out of operation of law in certain circumstances.
Charge – This is a creation of contract that generally does not transfer title to the security holder.
Mortgage – This usually involves a conveyance or assignment of legal title in property subject to an
equity of redemption. A mortgage is treated as a charge for the purposes of the Companies Act (Cap.
50).
Charges on assets of companies incorporated in Singapore would require registration with ACRA,
otherwise the said charges are void against a liquidator or unsecured creditors in the event of a winding
up of the said company.
Can transactions entered into by the company be vulnerable to attack?

In the event of a winding up of a company and in relation to transactions entered into within a specified
period prior to the commencement of the winding up, the said transactions may be (subject to fulfillment
of certain conditions) void or voidable:• Where the transfer of property amounts to an undue preference;
• Where the transfer of property was done at an undervalue; and/or
• Where fraud was involved.
Any dispositions of the property of the company after the commencement of a winding up is void unless
the court otherwise orders.
Where a company goes into liquidation within 6 months from the creation of a floating charge, that
charge is invalid except to cover the amount of cash advanced to the company at the time of creation or
subsequently together with interest at 5% per annum - unless it is proved that the company was solvent
immediately after the creation of the floating charge.
If any charge that requires registration under the Companies Act (Cap. 50) is not registered within the
prescribed period or such extended period as the court may allow, that charge is void against a
liquidator or any unsecured creditor on the application for a winding up order against the said company.
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What director liabilities might arise from the company trading while in distress?

If a debt is contracted on behalf of a company and at the time that the debt was contracted, the director
responsible for doing so had no reasonable or probable expectation that the company would be able to
pay the debt, that director may be:• Convicted of an offence and liable on conviction to a fine not exceeding S$2,000 or to imprisonment of
not more than 3 months; and
• Personally responsible without any limitation of liability for payment of the whole or any part of the
said debt.
If the business of a company has been carried out to defraud creditors or for a fraudulent purpose, the
director who knowingly played a part in the carrying out of business in that manner may, by declaration
of the court, be personally responsible without any limitation of liability, for all or any of the debts or
other liabilities of the company as the court directs.

2. Taking action
What formal procedures are available for the company?

The main procedures are as follows:Winding up – This is where a liquidator is appointed to realize the assets of the company and to pay off
the creditors of the company. This leads to dissolution of the company.
Judicial management (Section 227A of the Companies Act, Cap. 50) – where a judicial manager is
appointed by the court with a view to achieve one or more of the following purposes:• The survival of the company, or the whole or part of its undertaking as a going concern;
• The approval under Section 210 of the Companies Act (Cap. 50) of a compromise or arrangement
between the company and creditors; and/or
• The more advantageous realization of the assets of the company compared to when the company is
wound up.
Scheme of arrangement (Section 210 of the Companies Act, Cap. 50) – where a scheme is proposed by
the company to rearrange the rights of creditors and members. If the scheme is approved by the requisite
majority, the scheme becomes binding on all creditors and members of the company, subject to
confirmation and sanction by
the court.
What informal procedures are available for the company?

No specific informal procedures.
It is open to the company to negotiate with its creditors on a case by case basis to compromise any debts
owed to those creditors.
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Which procedures are creditor-friendly / debtor-friendly?

This will largely depends on the perspective of the creditor / debtor and the objectives to be achieved.
Winding up of the company is usually the last resort as the company will cease to exist upon completion
of the liquidation.
Judicial management and/or the scheme of arrangements are generally used where the intention is to
keep the company alive and to carry on business as a going concern.
What are the triggers for insolvency?

Under the Companies Act (Cap. 50), there are generally 2 tests for insolvency:• Inability to pay debts as they fall due (known as “cash flow” or “commercial” insolvency; and
• An excess of total liabilities over assets (known as “balance sheet” insolvency)
What is the process for filing
Winding up: There can be 2 forms of winding up, namely winding up by the court or voluntary winding
up. The assumption here is that winding up is due to insolvency as winding up is also available on other
grounds.
• For winding up by the court (on the ground of insolvency): Generally, an application to court is
preceded by a statutory demand for payment of a debt. If the debt is then not paid or compromised within
21 days, it is presumed that the company cannot pay its debts when due and the creditor can then file an
application for the winding up of the company based on this presumption. The application is filed
together with a supporting affidavit. The application is usually fixed for hearing about 4 to 6 weeks from
the date of filing. The applying creditor has to carry out various filings and advertisements to comply
with the statutory requirements prior to the said hearing if a winding up order is to be made at the said
hearing.
• For voluntary winding up (on the ground of insolvency): The sequence of events are as follows:o The directors of the company may make a statutory declaration that the company cannot carry on its
business by reason of its liabilities.
o A provisional liquidator is to be appointed.
o Meeting of the company and creditors must be summoned for a date within 1 month of the making of
the declaration.
o At the meeting of the company, the resolution for winding up is passed and a qualified person is
nominated to be the liquidator.
o At the creditors’ meeting to be held on the same or following day, the creditors may choose a
liquidator, and if different from that of the company, the creditors’ choice will prevail.
Judicial management: Application is filed in court together with a supporting affidavit.
Scheme of arrangement: There are 3 stages. First, an application is filed in court for an order that one or
more meetings of members and/or creditors be summoned. Secondly, the proposed scheme of
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arrangement is put before these meetings and has to be approved by the requisite majority of each class.
If the scheme is approved, the court will then have to confirm and sanction the approved scheme in
another hearing.
Who can place the company into insolvency proceedings?

Winding up by the court: The company itself, a creditor, a contributory, the personal representative of a
deceased contributory, trustee in bankruptcy or the official assignee of the estate of a bankrupt
contributory, liquidator of the company, a judicial manager or various ministers in certain specified
instances.
Judicial management: The company itself, the directors (if so authorized), a creditor or by the creditors
jointly.
Scheme of arrangement: The company itself, any creditor or member of the company, a liquidator of the
company or a judicial manager.
How long will the insolvency process take?

Timing depends on each case and/or whether there is opposition in the court process.
What rights does the company as debtor benefit from?

Each of the insolvency processes described above generally have stay provisions to stop claims from
being pursued in court against the company. This provides some breathing space.
The scheme of arrangement process allows the management of the company to retain control over the
debt restructuring process. As for the winding up and judicial management, the management of the
company is displaced by the liquidator and judicial manager respectively.
Is there anything resembling a debtor in possession process?

Yes, this would be the scheme of arrangement procedure.

3. Creditor issues
How are unsecured creditors affected?

Unsecured creditors are affected by the stay provisions for each of the insolvency processes described
above – which means that they are not able to proceed with claims or recovery of debts owed to them
for the duration of the stay.
In a liquidation scenario, unsecured creditors are only entitled to pari passu recovery on their debts and
any uncompleted executions against the assets of the company commenced by unsecured creditors as at
the date of commencement of the winding up will be stayed.
How might a secured creditor enforce its security?

This depends on what rights the unsecured creditor is given under the security documentation.
Generally, if there is a right to appoint a receiver, the secured creditor can do so as part of the
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enforcement of its security.
Will set-off apply and if so, do any issues arise from this?

Yes, set-off will apply in insolvency proceedings. For set-off to apply, there must be mutuality of debts.

4. Continuing the business
Who controls the company in a given procedure?

Winding up: The liquidator.
Judicial management: The judicial manager.
Scheme of arrangement: The management of the company.
How is the company financed?

Financing of a company in insolvency proceedings would generally have be sought from private sources
– shareholders, existing creditors, etc. This is subject to commercial considerations.
In the liquidation scenario, there will be generally no financing available and the liquidator will
proceed with the liquidation with only the available existing assets the company.
How will proceedings affect employees and what rights do they benefit from?

The terms in their respective employment agreements will continue to govern the rights of employees
even where there are insolvency proceedings.
The issue would be whether or not they continue to be employed by the company. Termination of
employment can generally be done by giving of adequate or contractual notice by the company employer
or the employee themselves. Unless contractually provided for, there is no legal obligation on the part of
the company to pay retrenchment benefits.
Unpaid wages and salary are preferred debts in the liquidation of a company but are subject to the
prescribed order of ranking of preferred debts as well as a prescribed limit. The excess beyond the
prescribed limit will be treated as an ordinary unsecured debt and be paid based on the pari passu
principle.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

Much will depend on the terms of the contracts or the commercial arrangements.
Usually, insolvency proceedings are specified as events of default - which give the other contracting
parties the right to terminate the contracts or commercial arrangements. The exercise of such rights of
termination will generally be at the option of the other contracting parties. There may however be some
provisions that provide for automatic triggers leading to prescribed consequences.
Where the company is in liquidation, the liquidator may be able to (subject to conditions) disclaim
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onerous property or contracts within 12 months of the commencement of winding up.

5. Claims issues and procedures
What is the method of filing claims?

The method of filing claims will be determined by the liquidator, judicial manager or the scheme
manager (as the case may be). Generally, this involves the submission by the creditors of proofs of debts
of their respective claims.
How will claims rank?

Secured creditors need not prove for their debts and can realize their security to obtain full satisfaction.
If their security is inadequate, the excess debt is then treated as an unsecured debt and will be subject to
the ranking of unsecured debts set out below.
In a winding up, the order of priority of unsecured claims are generally as follows:• First, cost and expenses of the winding up including the taxed costs of the applicant for the winding up
order, the remuneration of the liquidators and the costs of any audit carried out on the liquidators’
accounts.
• Secondly, subject to a prescribed limit, all wages or salary (whether or not earned wholly or in part by
way of commission) including any amount payable by way of allowance or reimbursement under any
contract of employment or award or agreement regulating the conditions of employment of any
employee.
• Thirdly, subject to a prescribed limit, the amount due to an employee as a retrenchment benefit or ex
gratia payment under any contract of employment or award or agreement that regulates conditions of
employment whether such amount becomes payable before, on or after the commencement of the
winding up.
• Fourthly, all amounts due in respect of work injury compensation under the Work Injury Compensation
Act (Cap. 354) accrued before, on or after the commencement of the winding up.
• Fifthly, all amounts due in respect of contributions payable during the 12 months next before, on or
after the commencement of winding up by the company as the employer of any person under any written
law relating to employees’ superannuation or provident fund or under any scheme of superannuation
which is an approved scheme under the law relating to income tax.
• Sixthly, all remuneration payable to any employee in respect of vacation leave, or in the case of his
death to any other person in his right, accrued in respect of any period before, on or after the
commencement of the winding up.
• Seventhly, the amount of all tax assessed and all goods and services tax due under any written law
before the commencement of the winding up or assessed at any time before the time fixed for proving of
debts has expired.
The preferred debts listed above (relating to employees), if not paid in full, have priority over claims of
309

debenture holders under a floating charge (as created, was a floating charge) and can be paid out of
property subject to that floating charge.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

Yes, to some extent - by way of the scheme of arrangement procedure.
In the scheme of arrangement, the minority of objecting creditors will be bound by a scheme of
arrangement once it has been approved by the majority of creditors and sanctioned and confirmed by the
court.
How are the procedures formally concluded?

Winding up is concluded by the final distribution of realized assets to the creditors, the order being
made by the court for the release of the liquidator and for the company to be dissolved.
Judicial management is concluded by the discharge of the judicial management order. The judicial
manager vacates office when the judicial management order is discharged. Judicial management is only
a temporary regime. Unless extended by the court, a judicial management order will be discharged after
180 days.
The scheme of arrangement procedure is concluded by the sanction of the court of an approved scheme
or by the rejection of the scheme by the creditors of the company.
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South African restructuring and insolvency law is regulated by three principal pieces of legislation,
namely the Companies Act 71 of 2008 (“New Act”), the Companies Act 61 of 1973 (“Old Act”) and the
Insolvency Act 24 of 1936 (“Insolvency Act”).
Whilst the New Act came into force on 1 May 2011, the Old Act remains applicable to certain
insolvency procedures not yet catered for by the New Act.

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

There are a number of forms of security that a creditor can take to secure its exposure to a company or
corporation prior to a liquidation or business rescue. These include mortgage bonds over immovable
property, special notarial bonds over specified movable assets, general notarial bonds over non
specified movable assets, a pledge over movable assets or a cession over various movable assets, such
as book debts. Over and above this security, there is also security that arises by operation of the law
such as the landlord’s tacit hypothec (lien). Different security gives different creditors a particular
ranking or status in a liquidation or business rescue.
Further, during business rescue proceedings, any financiers that invest money (post-commencement
finance) in the company or corporation are entitled to secure their investment with any asset of the
company that is not already encumbered and their claims (secured or unsecured) will rank close to the
top of the order of preference conferred on the claims of creditors in terms of the New Act and the
Insolvency Act.
Can transactions entered into by the company be vulnerable to attack?

In liquidation proceedings, certain dispositions of assets that have been disposed of, or preferences
conferred on one or other creditor, within certain periods of time prior to the company or corporation
going into liquidation, may be set aside by the liquidator. This could include taking security at a time
when the company is insolvent. Further, dispositions made in collusion with one or more creditors prior
to the company or corporation going into liquidation may also be set aside.
In business rescue proceedings, it is not clear at this stage whether or not any dispositions made by a
company or corporation prior to the commencement of business rescue can be set aside as voidable
dispositions as they could in a liquidation. However, any dispositions of property or preferences
conferred in favour of any particular creditor or creditors in a business rescue will not be set aside if
the company or corporation subsequently goes into liquidation provided they are sanctioned in terms of
a business rescue plan. These transactions would have been sanctioned by creditors in the business
rescue plan. This is provided, of course, that such transactions were validly concluded in an effort to
facilitate the business rescue process and in the interests of the company and all stakeholders, and not
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for fraudulent purposes.
What director liabilities might arise from the company trading while in distress?

In terms of both the New Act and the Old Act a director of a company may be held personally liable for
trading a company recklessly, with gross negligence, with intent to defraud creditors or for a fraudulent
purpose. The level of personal liability that a director may incur has in some instances been augmented
by the provisions in the New Act.
When a company or corporation is insolvent or financially distressed and it continues to incur credit at a
time when the directors know full well that the company or corporation will not be able to pay such
creditors, the directors’ conduct may attract personally liability on either of the above grounds.
In respect of business rescue, the New Act obliges directors to notify creditors, shareholders and
employees (or their representatives) of the fact that a company is financially distressed, and if they do
not intend to utilise business rescue proceedings, notwithstanding the company’s financial distress, the
reasons why the directors do not want to place the company or corporation in business rescue. A
decision to send out this particular notice must be well considered as it may give rise to unintended
consequences, such as personal liability for directors or it may constitute an act of insolvency.

2. Taking action
What formal procedures are available for the company?

South African law distinguishes between rescue procedures for companies or corporations that are
financially distressed and insolvency or liquidation proceedings for those that are insolvent.
In terms of the New Act, a new procedure called business rescue has been introduced into our law for
companies or corporations that are financially distressed. This is essentially a form of administration. If
a company is insolvent, companies or corporations may be placed in liquidation.
A further alternative available to companies or corporations is the compromise procedure contained in
the New Act. It allows a company to enter into an arrangement with its creditors to compromise its debt.
Whilst regulated by the New Act, it is a more informal procedure and can also be effected during
winding-up proceedings..
What informal procedures are available for the Company?

A company or corporation may want to convene a meeting of its creditors and attempt to reach an
agreement with them to compromise their debt. Such an agreement must be accepted by all of the
creditors of the company for it to be binding on all creditors and a undertaking should be furnished by
the creditors that they will not proceed to liquidate the company.
Which procedures are creditor-friendly/debtor-friendly?

Liquidations are traditionally more creditor-friendly. They aim to ensure that the creditors of the
company or corporation receive the maximum dividend or value for their claims.
Business rescue, on the other hand, is more debtor friendly in that a moratorium is placed on the rights of
claimants in respect of the institution and/or enforcement of their claims against the company or
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corporation or in respect of property belonging to the company or corporation or lawfully in its
posessions with the ultimate aim to provide the company or corporation with breathing space in an
attempt to restore the company or corporation’s solvency or liquidity or if this is not possible to achieve
a better dividend for the creditors and shareholders of the company or corporation than would a
liquidation.
The difference between business rescue and a compromise in terms of the New Act is that with a
compromise there is no moratorium, that arises by operation of the law, and thus the process could in
essence be said to be more supportive of the interests of creditors (as they can still enforce their claims)
than would be the position with a business rescue.
What are the triggers for insolvency?

A company will be financially distressed when it appears to be reasonably unlikely that the company
will be able to pay all of its debts as they become due and payable within the immediately ensuing six
months (commercial insolvency) or it appears to be reasonably likely that the company will become
insolvent (i.e. with its liabilities exceeding its assets) within the immediately ensuing six months (factual
insolvency). The test for financial distress is thus a forward looking test. It attempts to contemplate the
situation in which the company will find itself in the ensuing six months. This test is used to determine
whether a company or corporation should commence businesss rescue.
On the other hand, a company will be held to be insolvent if its liabilities either exceed its assets
(factual insolvency) or if it cannot pay its debts as and when they fall due (commercial insolvency). The
former is the more appropriate test for companies or corporations in that very often a company or
corporation will be factually insolvent but not commercially insolvent.
The compromise procedure in the New Act, however, can be used if a company is financially distressed
or insolvent, but not if a company is under business rescue.
What is the process for filing?

A company or close corporation can be placed in business rescue voluntarily by the board of directors
adopting and filing a resolution to commence business rescue and to place the company under the
supervision of a business rescue practitioner. Thereafter, a number of forms and documents would need
to be submitted to the companies' office for filing. A formal application can also be made to court by
affected persons (creditors, employees, shareholders) to place a company in business rescue
(compulsory business rescue). Once the company is placed in business rescue, the order of the court
must be provided to all affected persons notifying them of the commencement of business rescue. A
voluntary business rescue application cannot be filed if a compulsory business rescue application has
been initiated or if liquidation proceedings have already been initiated by or against the company.
Importantly, the provisions of the New Act apply only to the liquidation of solvent companies or
corporations whilst the provisions of the Old Act apply to the liquidation of insolvent companies.
A company or corporation may be liquidated voluntarily (at the instance of the creditors of
shareholders) by the passing of a resolution to that effect and by thereafter filing such resolution and
various other forms and documents with the companies’ office or pursuant to a formal application to
court. Thereafter, notice of the liquidation order would be served on all affected parties in accordance
with the directions provided by the court order.
Who can place the company into insolvency proceedings?

A company or corporation can be placed in business rescue voluntarily, by virtue of the board of
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directors passing a resolution to place the company or corporation in business rescue and under the
supervision of a business rescue practitioner. Further, a creditor, shareholder or employee (or the
latter’s representative) can make formal application to court to place the company in business rescue
(compulsory business rescue).
Generally speaking, a company or corporation may be liquidated voluntarily by virtue of the passing of
a resolution to that effect by the directors of the company on the instruction of the creditors or
shareholders or on application by the company, a business rescue practitioner, a creditor or group of
creditors, a director or directors or shareholders, among others, on application to court.
What is the extent of court involvement?

Compulsory business rescue applications and liquidation applications require the involvement of the
courts for initiation of the process, whilst voluntary procedures do not. The compromise procedure
brings about little involvement by the courts. Courts will from time to time be involved, when there are
disputes that cannot be resolved.
How long will the insolvency process take?

Business rescue proceedings are designed to take 3 months from start to finish. But in practice it has
become clear that this period is too short and is often extended from time to time provided the business
rescue practitioner procures the requisite support of the creditors. The time period may be truncated or
lengthened depending on whether or not the company in distress requires further time to implement the
business rescue or, for example, is caught up in lengthy litigation.
Liquidation proceedings from start to finish can take anything from 6 months to 5 years depending on the
size of the estate and the nature and complexity of the transactions with which the company or
corporation was involved. Once the company or corporation is placed in liquidation, a liquidator is
appointed and he or she is tasked with gathering up all the assets and realising them for their maximum
value by private treaty or public auction. In so doing, the liquidator will prepare various liquidation and
distribution accounts, and once confirmed by the Master of the High Court, will allocate the payment of
dividends to various creditors in a particular order of preference.
What other steps, such as notices are required?

Both compulsory and voluntary business rescue procedures and liquidations (both voluntary and
compulsory) require the publication and/or filing of various notices, which depends, in some instances,
on the manner in which the business rescue or liquidation unfolds.
What rights does the company as debtor benefit from?

A liquidated company is exonerated from its liability to creditors.
A company that has been placed under business rescue will have the benefit of a moratorium on all
claims against the company or in respect of property in its possession or belonging to it until such time
as the business rescue proceedings have ended. Further, the claims of the creditors are likely to be
compromised pursuant to the preparation of a business rescue plan and once a plan has been adopted
and implemented, the company is likely to continue to trade on a solvent basis or if this is not the case,
then at the very least the company should achieve a better dividend for the creditors and shareholders
than they would receive in a liquidation.
With the compromise procedure, if the compromise is accepted and adopted in accordance with the
provisions of the New Act, the claims of creditors may be compromised, depending on the arrangement
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reached.
Is there anything resembling a debtor in possession process?

Business rescue is the process in South Africa that is most akin to what is commonly known as a
“debtor-in-possession process”.
Are there any local law red-flags particularly relevant to a situation?

In business rescue and liquidation proceedings, labour legislation may need to be carefully considered
when the company intends to either retrench its staff or when the company is sold as a going concern.
Furthermore, in both liquidation and business rescue proceedings, if the company is sold by way of a
sale of shares, Competition Commission approval may be required. The finalisation of the liquidation or
the implementation of the business rescue plan may be subject to the fulfilment of this suspensive
condition. Further depending on the nature of the business under rescue or liquidation (and if the
business is acquired out of liquidation, regarding the latter), regulatory approvals may be required. This
too would be a suspensive condition to the finalisation of any liquidation or the implementation of the
business rescue plan.
Are there any political factors which may come into play?

The introduction of the New Act into South African law has changed the landscape of company law in
South Africa. In this regard, one of the primary objects of the New Act is to provide for the efficient
rescue and recovery of financially distressed companies or corporations in a manner that balances the
rights and interests of all stakeholders (i.e. the company, creditors, shareholders and employees). Whilst
liquidations are still common practice in South Africa, their use has declined since the introduction of
business rescue into our law. Efforts are now being focussed on rescuing companies, where appropriate,
before considering liquidation and attempts are made to balance the rights of all stakeholders. These
two factors may come into play at different points in the business rescue process. However, the same is
not likely to be considered in the liquidation or the compromise procedure.

3. Creditor issues
How are unsecured creditors affected?

Unsecured creditors in both business rescue and liquidation proceedings must file their claims with the
business rescue practitioner or liquidator respectively and annex evidence which supports their claim.
In liquidation and business rescue proceedings, unsecured creditors may be preferent or concurrent
creditors. Concurrent creditors rank behind all the secured and unsecured creditors and will receive a
negligible dividend, if any, on a liquidation.
In a business rescue, depending on how the business rescue plan is structured, concurrent creditors may
or may not receive a dividend. Generally though, concurrent creditors would receive some cents for
every Rand of their claim in order to make the plan more attractive to them than would occur in a
liquidation, which may realise no dividend at all for concurrent creditors. This would in turn influence
the manner in which concurrent creditors vote on a business rescue plan.
How might a secured creditor enforce its security?

The enforcement of security depends on the nature of the security held and generally, but not always,
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needs to be perfected prior to the commencement of liquidation or business rescue proceedings. The
avenue of the courts is also always open to a creditor who wishes to enforce its security.
Will set-off apply and if so do any issues arise from this?

A right of set-off applies unless the parties have excluded the operation of set off by a prior agreement
between them. The debts between two parties are extinguished or reduced (as the case may be) at the
moment when they first become capable of being set off. However, once liquidation proceedings have
commenced and a concursus creditorum is formed (i.e. crystallisation of the creditors claims), set-off is
not permissible unless it was applied between the parties in the ordinary course of their business and
prior to the commencement of liquidation.
In business rescue proceedings, despite the moratorium on the claims of creditors against a company in
business rescue, set-off against any claim made by the company in any legal proceedings, irrespective of
whether those proceedings commenced before or after the business rescue process, will be applicable.
Accordingly, set-off is permitted in business rescue proceedings.
Are there prevailing inter-company debt issues?

Inter-company debts are treated in the same way as claims of third party creditors in liquidation or
business rescue proceedings.
Is creditor recourse available in respect of any company affiliates?

As a matter of course, creditors are only entitled to enforce their rights to their claims with the debtor
company or corporation and not with an associated or affiliated entity. Only where a third party has
stood surety for the debtor company or guaranteed the obligations of the debtor company and where the
right of the third party against the surety or guarantor remains extant, can such creditor enforce his or her
right against such third party provided the creditor's claim has not been compromised. This is the
position in both liquidation and business rescue proceedings.
Will a creditor committee be established and if so what is its role?

In liquidation proceedings, a creditors’ committee is not formed but the liquidator will call various
meetings of the creditors at which meetings it will receive claims and take certain instructions from the
creditors.
In a business rescue, the business rescue practitioner will ask the creditors at the first meeting of
creditors if they wish to form a creditors committee and may appoint members to such committee.
Through the committee, the creditors are entitled to engage with, and be engaged by, the business rescue
practitioner in the development of the business rescue plan. They are not permitted to give directions to
the business rescue practitioner. Generally speaking, creditors’ committees will only be established in
matters where there are a many creditors, making it more manageable for the business rescue
practitioner to communicate with the general body of creditors.

4. Continuing the business
Who controls the company in a given procedure?

In liquidation proceedings, the liquidator controls the company and its assets vest with him or her. In
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business rescue proceedings, the business rescue practitioner has full management control of the
company and the directors, though not exonerated from their duties and responsibilities (and
corresponding liabilities) are answerable to the business rescue practitioner. Any action taken by a
director whilst the company or corporation is in business rescue, which requires the approval of the
business rescue practitioner and where approval is not sought, will be void.
How is the company financed?

During liquidation proceedings, the company is funded through the proceeds received from a sale of the
company's assets. To the extent that there is not enough free residue in the estate to defray the costs of
administering the estate, the creditors who have proved claims in the estate will be required to make a
contribution to the liquidated estate to cover the administration costs.
In business rescue proceedings, the company is funded by financiers or suppliers who provide “postcommencement finance”. This is finance that becomes available to the company or corporation post the
commencement of business rescue or the credit provided by creditors who continue to supply the
company whilst in business rescue. In terms of the New Act, monies that become due and owing to
employees during business rescue are also considered to be post-commencement finance.
Is it possible to arrange DIP funding (or similar)?

In business rescue proceedings debtor-in-possession funding (referred to as post-commencement
finance) is possible but not in liquidation proceedings.
How will proceedings affect employees and what rights do they benefit from?

In liquidation proceedings, employment contracts are immediately suspended for a period of time and
may in time be cancelled by a liquidator after he or she has given due consideration to appropriate
measures to prevent cancellation of employment contracts and in turn retrenchment. All suspended
contracts, not already terminated by the liquidator, will be automatically terminated 45 days after the
date of the final appointment of the liquidator.
Employment contracts remain of full force and effect during business rescue proceedings and may not be
amended without the agreement of the employee and in any event only in accordance with labour
legislation. Further, employees may not be automatically retrenched during business rescue proceedings
and the provisions of our labour legislation must be followed despite the fact that the company is in
financial distress.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

Generally speaking, in the absence of an express statutory provision to the contrary, all contracts
concluded with the company remain in effect when the company is placed in liquidation. However, the
liquidator cannot be expected to render specific performance in terms of the contract as the liquidator
will need to act in the best interests of the company. The liquidator will therefore need to decide, within
a reasonable period of time, whether or not he or she intends to continue with the contract.
In business rescue proceedings, contracts concluded between the company or corporation prior to the
commencement of business rescue remain of full force and effect. The business rescue practitioner has
the discretion to either suspend the contract or to cancel it, but the latter can only be done on application
to court.
Insofar as contracts afford the counterparty with an opportunity to terminate such contract as a result of
the occurrence of a business rescue or liquidation, such party would also be entitled to cancel such
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contract.

5. Claims issues and procedures
What is the method for the filing of claims?

In liquidation proceedings, creditors’ claims are filed on affidavit and supported with evidence to
indicate that the company is in fact indebted to the creditor.
In business rescue proceedings, the procedure is less formal and the claim need not be submitted on
affidavit. In practice, business rescue practitioners compile their own forms and produce them to the
creditors for the submission of creditors’ claims.
What is the timing for the filing of claims?

In liquidation proceedings, a creditor must file his or her claim with the liquidator at the first or second
meeting of creditors. Thereafter, if the creditor wishes to file a claim he may ask to convene a special or
general meeting at which meeting he or she will file his or her claim. The costs of convening such
meeting will be for that creditor’s account. Only creditors who have proved their claims will benefit
from a distribution. Former employees, and in some instances employees of the liquidated estate,
however, need not submit formal claim forms.
In business rescue proceedings, there is no specific time period within which a business rescue
practitioner may receive claims. Typically, claims are submitted at the first meeting of creditors and
thereafter up until such time as the business rescue plan is published by the practitioner for the
consideration of all affected persons. The practitioner may, however, determine a date by which all
claims must be submitted. In some instances, practitioner’s take account of the position of all creditors,
whether or not they prove their claims, when preparing the business rescue plan. This is an aspect of the
New Act which has yet to be determined by our courts.
How will claims rank?

In liquidation proceedings, the claims of creditors rank in a particular order of preference as prescribed
by the Insolvency Act, namely (i) costs of administration of the liquidated estate; (ii) secured creditors
(paid out of the proceeds of their security first); (iii) costs of liquidation (i.e. costs of the application to
court); (iv) costs of execution (costs of the sheriff and the persons used to assist in the realisation and
execution of the assets); (v) payment of salaries and remuneration to employees; (vi) statutory
obligations (i.e.: payment of taxes); and (vii) the remainder of the free residue is paid to concurrent
creditors. This position will be altered if business rescue proceedings supersede the liquidation
proceedings
In business rescue, the free residue is used for the fees of the business rescue practitioner and the
reasonable expenses incurred in administering the business rescue rank first, thereafter the claims of
employees for payments due and owing to them post the commencement of business rescue. Once the
aforesaid creditors are paid, the remainder of the monies received (and any free residue) in business
rescue are applied to secured post-commencement financiers and then unsecured post-commencement
financier and thereafter to creditors who were secured prior to the commencement of business rescue.
Thereafter, any claims by employees prior to the commencement of business rescue as well as the
claims of all unsecured creditors will be satisfied. This position will be altered if liquidation
proceedings supersede the business rescue proceedings. Secured creditors remain secured and are paid
out of their security. If their security does not cover their claim fully, they are concurrent creditors for
the balance.
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Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

Each matter will need to be considered on a case by case basis to the extent that any issue arises in
either liquidation or business rescue proceedings.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

Cram down procedures do not exist in respect of liquidations in South Africa, but they do exist in
respect of business rescue proceedings. Essentially, the adoption of the business rescue plan requires the
vote of 75% of the creditors voting at value and at least 50% of the votes of independent creditors must
suppport the plan. If a creditor votes against a business rescue plan and the plan is not adopted, such
creditors voting interest can be bought out at its liquidation value or the vote may be set aside, on
application to court, as an inappropriate vote.
How is the procedure formally concluded?

In liquidation proceedings, the liquidator will prepare various liquidation and distribution accounts.
Once the final liquidation and distribution account is prepared, and confirmed by the Master of the High
Court, the proceeds will be distributed to the creditors (and shareholders only thereafter) and the estate
will have been finally wound up.
Business rescue proceedings will end when (i) the High Court sets aside the resolution or order that
began the business rescue proceedings or when the court converts business rescue proceedings into
liquidation proceedings; (ii) a business rescue practitioner files a notice of termination of business
rescue proceedings with the companies office; and (iii) when a business rescue plan has been proposed
and rejected and no affected person has acted to extend the business rescue proceedings in any manner
contemplated by the New Act or when a business rescue plan has been adopted and the business rescue
practitioner has subsequently filed a notice of substantial implementation of the plan.
What is the outlook for creditor classes?

In liquidation proceedings, the probable dividend to be paid to creditors depends on the whether or not
the business is sold out of the liquidation and if not, whether or not there is any value that can be
realised from a sale of the assets either by private treaty or by public auction.
In business rescue proceedings, the dividend to be paid to creditors depends on the manner in which the
transaction is structured (i.e. asset sale, sale of business or sale of shares). Generally speaking though,
in order for the plan to be attractive to creditors, creditors they must be better off if they adopt the
business rescue plan than they would be if the company were to go into liquidation. Without this, there
would be little incentive for creditors to support a business rescue plan.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?
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The company or corporation and its creditor, in an attempt to restructure and resuscitate an ailing
company, can engage in an informal compromise.. With this, however, the support of all creditors is
needed in order for the process to be a success as there would be no moratorium imposed on the claims
of creditors against the company or corporation as would arise in a business rescue. It is also prudent, in
such instances, for an undertaking to be procured from the creditors confirming that they will not
proceed to liquidate the company.
Are there accelerated processes available?

There are no formal processes other than business rescue, liquidation or formal or informal
compromises with creditors.

8. International Interaction
What international framework of rules apply to the company?

None.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Historically, South African courts in respect of cross border insolvency matters have been amenable to
recognising foreign liquidators or administrators and to extend their powers to South Africa. Recently, a
High Court in South Africa recognised the bankruptcy process of a foreign company and certain
provisions of the law applicable to that bankruptcy in South Africa.
What is the involvement of attorneys?

Attorneys are well placed to assist all role players involved in liquidations, the business rescue or
compromise proceedings. In our experience, each role player, be it a creditor, shareholder or employee
of the insolvent company or company in distress, or the liquidator or business rescue practitioner itself,
will always require the assistance of external legal counsel when considering its position within each of
their processes.
Werksmans Attorneys is at the forefront of insolvency and business rescue advisory in South Africa and
has a team dedicated to advising all role players on all aspects of the liquidation, business rescue and
compromise process.
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Spain
Daniel Rueda Silva, Senior Associate Director, Mercantile Department, Diaz-Bastien & Truan
Abogados
www.dbtlex.com, email: drueda@dbtlex.com, tel: +34 91 577 36 60

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Real estate / Mortgage: Must be notarized and registered at the Land Registry. Attracts stamp duty, the
amount of which varies by Autonomous Community. If the debtor defaults on repayment of the debt, the
creditor can enforce its rights through summary proceedings. During enforcement, the creditor can ask
the court to administer the assets1. Spanish secured creditors will not suffer any of the dilution of claims
related to the bankruptcy process if they avoid it and foreclose on the collateral instead. This makes the
mortgage system a very attractive alternative insolvency institution. In Spain bankruptcy procedures
takes much longer than foreclosures.
Shares2 / Pledge: Must be notarized. Permits the pledge of existing issued shares only. Extension to
future shares will require a pledge update. Pledges are recorded in Shareholders’ Book if shares are
nominative. The creditor can also ask the Court for the property to be sold to recover the debt.
Receivables and contractual rights / Pledge: Must be notarized. Written notice to the third party debtor
is advisable but not a requirement for perfection of the pledge. Trade creditors can use credit rights
(garantías de crédito) to secure unpaid debts3.
Bank accounts / Pledge: Must be notarized. Written notice to the account holding bank is advisable but
not a requirement for perfection of the pledge.
Plant and machinery / Chattel mortgage: Must be notarized and registered at the Chattel Mortgage and
Non-Possessory Pledge Registry (Registro de Hipoteca mobiliaria y Prenda sin desplazamiento).
Attracts stamp duty, the amount of which varies by Autonomous Community.
Intellectual property / Chattel mortgage: Must be notarized and registered at the registry of moveable
property. Attracts stamp duty, the amount of which varies by Autonomous Community.
Business / goodwill: No security can be granted. Possibility for a Spanish company to grant upstream
guarantees.
[1] See letter g) below.

[2] Royal Decree Law 5/2005 of 11 March provides secured lenders with material enforcement advantages and insolvency protection.

[3] Article 90.1.6 of Spanish Insolvency Law, amended by Law 38/2011, provides that those credits considered to be future credits will only be considered
privileged in relation to an ordinary pledge guarantee when recorded in a public registry with a date prior to the declaration of insolvency.

Can transactions entered into by the company be vulnerable to attack?
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The transactions executed by the debtor during a two-year period prior to the initiation of insolvency
proceedings and that are detrimental to the debtor’s estate may be challenged and annulled, even in the
absence of fraud.
To make it possible to exercise the action to annul a disposal of an asset, the Law presumes, either by
rebuttable presumption or “juris et de jure” presumption, that the act in question is detrimental.
Generally speaking, the burden of proof that an act is detrimental falls on the insolvency administrators
or receivers. All donations and disposals between living persons free of charge, and payments of
claims falling due after the opening of the insolvency proceeding, are presumed to be detrimental
acts without admission of evidence to the contrary. Providing collateral for already existing debts and
carrying out business transactions with relatives for a consideration, and in the case of a legal person,
with the de facto and de jure director, the main shareholders or the group companies, are also presumed
to be detrimental acts, but in this case evidence to the contrary is admitted.
An action to annul an act or transaction is compatible with other actions for reimbursement (invalidity,
annulment, termination on grounds of fraud by creditors, etc. –acciones de reintegración—). All these
must be heard by the insolvency Court at an incidental hearing. The incidental insolvency proceeding
includes a phase for written submissions (application and reply) and a hearing to examine the evidence
proposed and declared to be relevant, after which the judge hands down a judgment. This incidental
proceeding, which is held concurrently with the insolvency proceeding, is used to resolve any
declaratory lawsuit as part of the insolvency proceeding.
Moreover, it must be highlighted that, amongst other cases, the Spanish Insolvency Law 2003 provides
that the insolvency will be determined, in any case, as being ‘guilty’ if he debtor’s assets are
fraudulently transferred out from the debtor’s estate during the two years prior to the declaration of
insolvency.
The general effect of the claw-back is the annulment and simultaneous restitution of whatever they may
have already received from the other.
Refinancing agreements by which there is, generally, at least, a significant increase of credit or
amendment of its obligations, either through the extension of its maturity, either through the establishment
of other obligations in lieu thereof (the “Refinancing Agreement”4 ) are not subject to claw back
(neither such Refinancing Agreement nor agreements, payments or security or guarantees arising from
the said Refinancing Agreements are impeachable) provided that certain conditions are met.
What director liabilities might arise from the company trading while in distress?

Directors may face the following liabilities if they do not file or file late for insolvency proceedings
(Voluntary Insolvency) or a third party files a Necessary Insolvency with the Court, as explained in
sections below:
(i). In the event of insolvency proceedings ending in liquidation, directors can be sanctioned to pay the
amount of credits that remain unpaid after the liquidation of the debtor5.
(ii). It is also possible that, at any stage, the judge may order the seizure of goods owned by directors
(including shadow and de facto directors during the above referred period of time of two years) when it
is foreseeable that the insolvency will be declared as ‘guilty’ and that there will not be enough assets to
pay all debts.
(iii). Notwithstanding the above, directors may also face criminal as well as corporate law liability
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and, in particular regarding the latter, the most important case in this respect is the mandatory dissolution
of the company imposed upon the directors by corporate law if the company’s net worth falls below half
of its share capital (capital impairment situation).
Generally speaking, directors’ liability is very strict and this is taken in consideration in the insolvency
proceedings6. When directors have not run the company properly or have not filed for insolvency within
the term set by law, they risk being declared liable for the company's debts.
[4 ]Royal Decree-Law 4/2014, of 7 March, establishes new mechanisms aimed at encouraging Refinancing Agreements.

[5 ]Without prejudice of derivate or subsidiary actions, complaints in cases of fraud, criminal offences, etc. lodged against directors if no insolvency
proceeding has been filed.

[6 ]Also note that Royal Decree-Law 4/2014, of 7 March, establishes a presumption of willful misconduct and gross negligence in relation to the rating
of the insolvency situation as guilty when the debtor or, if applicable, its legal representatives, directors or liquidators have refused to carry out the
capitalization of the credits (or issuance of securities or convertible instruments) without reasonable cause, frustrating the efforts for a Refinancing
Agreement.

2. Taking action
What formal procedures are available for the company?

1. The directors of a company have an obligation to file for insolvency (i.e. debtor’s requested
insolvency, the “Voluntary Insolvency”) within two months from the date they become aware or should
have become aware of the insolvency situation.
2. The general obligation to file for Voluntary Insolvency does not apply if the debtor notifies the Court
that it has initiated negotiations with its creditors to obtain lock-ups to an anticipated composition
agreement or to negotiate an out-of-court Refinancing Agreement (the so-called 5bis communication or
Pre-Insolvency Communication). In such case, the debtor will gain an additional three month period
to achieve an agreement with its creditors and one further month to file for insolvency. In addition,
creditors’ applications to file for Necessary Insolvency during that period will not be accepted.
In any case, it is advisable to submit a statement with the Court notifying the commencement of
negotiations with creditors; no proof needs to be provided in this respect, but may protect the company
and/or its directors from liabilities in case the company requires requesting insolvency proceedings
after a four-month period (pre-insolvency phase) has elapsed. Only one Pre-Insolvency Communication
may be served per year. If the debtor does not reach any agreement, an insolvency petition must be filed
with the Court.
3. On a separate point, Law 14/2013, to support entrepreneurs and their internationalization published in
Spain’s Official State Gazette on 28 September 2013 (hereinafter, the “Entrepreneurs Law”), establishes
schemes outside the insolvency proceeding between some types of debtors and their creditors, under a
scheme called “out-of-court payments agreement”, approved by a new body: an Insolvency Mediator.
Entrepreneurs Law has added a new Title X to the Insolvency Law, dealing with the out-of-court
payments agreement, a mechanism designed to secure out of court negotiation of a payments plan with
creditors as an alternative to the insolvency proceeding and to the formal Refinancing Agreement,
subject to compliance of certain criteria and thresholds:
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a) an entrepreneur (an individual) in a position of current or imminent technical insolvency with
liabilities below EUR5 million; and
b) a legal entity in a position of technical insolvency with fewer than 50 creditors and assets or
liabilities below EUR5 million, provided that in both cases the costs of the agreement can be met
and the projected assets and revenues will be sufficient to allow a viable agreement. The majority
needed to approve the payments plan is 60% of the total liabilities or 75% if it includes assets
given in payment (in this latter case it must have the approval of the creditors with security
interests in the assets given in payment). Only the creditors affected by the payments plan will be
computed to determine the quorum.
The consecutive insolvency proceeding (concurso consecutivo) takes place following a petition for an
insolvency order by the debtor or by the creditors where they can prove that they were unable to reach
an out of court payments agreement, or if such an agreement has not been fulfilled or has been cancelled.
In an insolvency proceeding of that type, the liquidation phase will commence simultaneously. If the
debtor in the concurso consecutivo is an individual and the proceeding is judged to be non guilty, the
judge will decide on the remission (or cancellation) of any debts that were not paid in the liquidation of
assets during the insolvency proceeding, except for public law debts, provided all the post-insolvency
order claims and preferred claims have been satisfied in full. This is the so-called “fresh start” which
has made its first appearance in Spanish law, although with restricted effects.
4. Any creditor is entitled to file for the debtor’s insolvency (i.e. a creditor’s requested insolvency, the
“Necessary Insolvency”), basing its claim on the insufficiency of attachable assets when enforcing its
credits against the debtor, or otherwise by providing evidence of any of the following facts:
(i). general default of the debtor’s payment obligations;
(ii). general seizure of the debtor’s assets;
(iii). sale of the debtor’s assets at a loss or in a negligent manner (or being put beyond creditor’s reach);
(iv). the debtor’s failure to pay during the three-month period preceding the filing for Necessary
Insolvency its tax liabilities, social security obligations, or salary and other monetary employment
obligations.
What informal procedures are available for the company?

Normally, the debtor will arrange out-of-court debt restructuring, which involves changing the
composition and/or structure of assets and liabilities of debtors in financial difficulty, without resorting
to a full judicial intervention, and with the objective of promoting efficiency, restoring growth, and
minimizing the costs associated with the debtor’s financial difficulties.
Restructuring activities can include measures that restructure the debtor’s business (operational
restructuring), and measures that restructure the debtor’s finances (financial restructuring). Purely
contractual restructurings, enhanced restructurings (purely contractual workouts that are enhanced
by the existence of norms or other types of contractual or statutory arrangements) and hybrid procedures
(procedures where the involvement of the judiciary or other authorities is an integral part of the
procedure, but is less intensive than in formal insolvency proceedings) represent, in numerous
situations, an efficient alternative or a useful complement to purely formal insolvency proceedings.
Which procedures are creditor-friendly/debtor-friendly?
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Private work outs are the most creditor-friendly/debtor friendly approach, such as:
(i). Informal contractual agreements with creditors, as being flexible, as opposed to the relative
rigidity of the formal insolvency proceedings.
(ii). Companies that sell major assets (or assign them on a “datio in solutum” purpose) with high
liquidation value to satisfy the outstanding debts before closing the business.
(iii). Royal Decree-Law 4/2014, of 7 March, establishes three new mechanisms aimed at encouraging
Refinancing Agreements before state of insolvency is declared by the Court7.
[7]See Annex I to this Questionnaire.

What are the triggers for insolvency?

The Spanish Insolvency Law 2003 establishes a single insolvency procedure applicable to every debtor
in insolvency (“concurso”) and is subject to the following ‘equity test’: the incapability of the debtor to
comply with its obligations regularly when they become due and payable (the “Current Insolvency”).
Additionally, the debtor may also apply for insolvency if it foresees such situation in the imminent future
(the “Imminent Insolvency”8).
As stated above, a company must apply for insolvency within two months as from the date on which it
becomes aware, or should have become aware, that it is insolvent. The Spanish Insolvency Law 2003
sets out a series of situations in which the company is deemed to have knowledge of insolvency.
The following circumstances presume that directors knew of the insolvency situation:
i. General default of payments.
ii. Attachments on the majority of the corporate assets.
iii. Removal or fire sale of assets.
iv. General default on any of the following obligations for three months: taxes, social security dues,
salaries.
[8]Similar to Germany’s ‘threatening insolvency’(Drohende Zahlungsunfähigkeit).

What is the process for filing?

Spanish Insolvency Law 2003 created specialized Courts (Juzgados de lo Mercantil) specialized in
dealing with matters related to Commercial Law, including insolvency. Thus, debtors and creditors, as
the case may be, must file for a petition of Voluntary or Necessary Insolvency proceedings, respectively,
at the Juzgado de lo Mercantil (the “Court”).
The insolvency proceeding commences with the filing of an insolvency request with the Juzgado de lo
Mercantil of the capital of the province in which the debtor has its centre of main interest (COMI)9.
Certain documents must be accompanied with the said request, which may vary depending on who the
petitioner is and if the insolvency is imminent or current.
For legal entities, COMI is the place where the debtor’s registered addresses is located. The Spanish
Insolvency Law 2003 also covers the insolvency of groups of companies. Public bodies cannot be
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declared bankrupt. There are also special provisions for insurance companies or banks that become
insolvent. Insolvency applies to both natural and legal persons.
Who can place the company into insolvency proceedings?

The debtors can file an application for commencement of bankruptcy (Voluntary Insolvency) if it is
unable to pay its debts as they become due (Current insolvency) or if it foresees that this will happen in
the near future (Imminent insolvency), as explained above.
The creditors10 are also entitled by the law to file an application for commencement of Necessary
Insolvency, in the cases provided under Spanish Insolvency Law 2003.
[9 ]The European Court of Justice has clarified the rules on when a company’s centre of main interest (“COMI”) can be transferred from one member
state to another, and what sort of activity is required in a member state for its courts to have jurisdiction to open secondary insolvency proceedings (Re
Interedil Srl -in liquidation-, Case C-306-09, 20 October 2011).

[10] The law recognizes the creditor that initiated the proceeding by regarding a part of its credit – i.e., up to one fourth – as a privileged credit.

What is the extent of court involvement?

The Court will be involved until the finalization of any of these two stages: i) the settlement of
creditors, which aim is to reach an agreement between the debtor and the creditors for the payment of
the credits (“Convenio”), or ii) the liquidation, which aim is to liquidate the active bankruptcy estate in
order to pay the debts. The liquidation stage will be initiated if no agreement is reached or in case of
non-compliance by the debtor with the agreement.
How long will the insolvency process take?

It is not easy to estimate how long insolvency proceedings will take, but 15 to 24 months may be normal
11, depending on the complexity of the case.
[11] Median length of a bankruptcy process in 2007 ranged between 20 and 23 months. Such figures mainly correspond to a pre-crisis situation. The
economic crisis made the number of bankruptcy filings soar since 2008, implying a congestion of the courts and a dramatic increase in the median
length of the bankruptcy process: between 27 and 35 months in 2008, between 31 and 36 in 2009 and between 28 and 36 in 2010 (Van Hemmen, 2009,
2010, 2011).

What other steps, such as notices, are required?

The declaration of insolvency must be published in the Official State Gazette (Boletín Oficial del
Estado), and must also be recorded at the Insolvency Public Registry (Registro Público Concursal).
Any form of advertising deemed necessary for the notification of bankruptcy may also be used.
All other declarations to be published by means of edicts shall be published in the Insolvency Public
Registry and the Court’s bulletin board.
The Court declaration of insolvency together with all other bankruptcy resolutions other than Law which
must be advertised shall be posted at the Insolvency Public Registry
The declaration shall also be entered in the Commercial Registry, preferably by electronic means, and
in all other administrative records, as necessary.
What rights does the company as debtor benefit from?
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The objective of insolvency proceeding12 is either to:
(i) Restructure the company’s debt in order to allow the debtor to continue operating. The debtor
makes an arrangement with creditors to reduce its debt over a certain period of time, up to the
limitations set by the Spanish Insolvency Law 2003; or
(ii) Wind up or liquidate the company in order to sell the assets and repay all of the debt owed to the
creditors as much as possible.p or liquidate the company in order to sell the assets and repay all of the
debt owed to the creditors as much as possible.
The company judicially declared insolvent will normally benefit from the following rights and duties:
a) In a Voluntary Insolvency, directors remain in their positions and the company continues managing its
assets (‘debtor-in-possession’), subject to the supervision of the Court appointed Insolvency
Administrator(s) (administradores concursales), unless the court forces it to be treated in the same way
as a Necessary Insolvency, in which case receivers take over the administration of the company's assets.
b )Unless the company requests its liquidation, its business does not usually cease upon the request of
insolvency. If the receivers are merely supervising, they determine the activities and transactions that the
company can continue to manage in the ordinary course of business. If the receivers take over the
management of the business, they must take the necessary steps to ensure that its commercial activities
continue.
c)During insolvency proceedings, shareholders continue to function as usual, but receivers can attend
and have the right to be heard at their meetings. The same applies for the board of directors' meetings.
d) Once the debtor has been declared insolvent, the Spanish Insolvency Law 2003 sets forth different
classes of creditors whose claims are given priority or preferential status. However, some minor but
significant exceptions exist, which affect the concept of equal and ratable distribution among all
creditors (par condition creditorum – pari passu). This is achieved by amending the status of some
creditors’ claims - making them effectively pre-preferential. For example, under Spanish law, claims of
an administrative and labor-related nature are not automatically suspended on the date of the declaration
of the bankruptcy. Creditors must submit proof of their claims within one month of the court's decision to
commence insolvency proceedings.
e) Debts of ordinary creditors and subordinated creditors are not paid until the agreement is
approved.
f) Any proceedings that a creditor may wish to bring against the insolvent company that could affect its
assets must be heard before the insolvency judge at the Court. No arbitration proceedings can be
commenced against the debtor. If court and/or arbitration proceedings have already begun, they continue
until the judgment or award becomes final and binding.
g) No individual judicial or extra-judicial enforcement actions can be brought against the company's
assets, and actions that have already begun are stayed from the date of the declaration of insolvency.
However, there is an exception for creditors with a security interest in property over assets of the
company that are used in its commercial activities: these creditors can bring enforcement proceedings
from the date on which the composition agreement (“Convenio”) is approved or after one year of the
insolvency resolution if the liquidation has not begun.
h) The company's debts cannot be set off against monies owed to it.
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i) No interest accrues, other than interest on debts that have a legal guarantee (mortgages, salaries).
j) The statute of limitation period for actions relating to debts that pre-date the insolvency is postponed
during insolvency proceedings.
k) Contracts with mutual obligations that have not yet been performed remain in force, although the
creditor can request termination of the contracts before the Court if the company defaults. (Clauses
allowing a contract to be terminated in cases of insolvency are null and void.)
[12] This procedure affects both individuals and legal entities.

Is there anything resembling a debtor in possession process?

If the company files for its own insolvency (Voluntary Insolvency), the Court (except in clear cases of
deep economic distress or doubts about the credibility of the directors’ behaviour) will leave the board
of directors or administrative body in control (similar to US Chapter 11 ‘Debtor-in-possession’)
throughout the entire procedure, under the supervision of the Court appointed Insolvency
Administrator(s). Moreover, the company will not cease day-to-day trading unless it is evident that it is
worthless as a going concern.
Are there any local law red-flags particularly relevant to a situation?

Local red-flags are normally those pertaining substantive tests laid down by Spanish Insolvency Law
2003, such as:
(i). general default of the debtor’s payment obligations when they become due;
(ii). general seizure of the debtor’s assets preventing creditors from exercising their securities;
(iii). sale of the debtor’s assets at a loss or in a negligent manner (or put them beyond creditor’s reach);
or,
(iv). the debtor’s failure to pay (during the three-month period preceding the filing for Insolvency) its tax
liabilities, social security obligations, or salary and other monetary employment obligations.
(v). misuse of customer money before the company files for insolvency or questionable payments.
Are there any political factors which may come into play?

There are no political factors involved, aside from the effects or consequences that certain bailouts the
Spanish Government will implement in Spain may cause on distressed companies not benefiting from
sate support, since they will be treated in a different manner. (The Spanish Insolvency Law 2003 does
not provide any specific mechanism of state support.)

3. Creditor issues
How are unsecured creditors affected?

The court declaration of insolvency that starts the formal procedure determines an automatic stay in all
unsecured credits until the end of the procedure, and interest ceases to accrue, with very limited
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exceptions.
How might a secured creditor enforce its security?

Provided that insolvency proceedings have not begun [also, see letter g) above], any creditor can bring
the following civil actions against the debtor:
i. Declarative ordinary proceedings (juicio declarativo ordinario). These are used to obtain an order
to make the debtor comply with a particular ruling or to seize the debtor's assets for an amount sufficient
to let the creditor recover the debt owed and claim for damages. Court resolutions can be enforced
immediately.
ii. Fast-track or monitory proceedings (proceso monitorio). These are fast-track proceedings that
allow the creditor to recover an unlimited amount, provided the debt is stated in a document (e.g.,
normally an invoice).
iii. Special proceedings for bills of exchange (juicio cambiario). This is an action used to recover
debts that are covered by bills of exchange, cheques or promissory notes.
iv. Special proceedings to execute unpaid pledges and mortgages (procedimiento de ejecución sobre
bienes hipotecados o pignorados). This is a procedure used to enforce mortgages or pledges over
assets or credits. It can be started even if the debtor is involved in insolvency proceedings, but receivers
may ask for a stay of a year if the affected property is used to carry out the business or activity of the
company.
Will set-off apply and if so do any issues arise from this?

Set-off will not apply during the insolvency proceedings as laid down in article 58 of Spanish
Insolvency Law 2003. However, set-offs will operate when their requirements existed prior to the
insolvency Court declaration. This is regardless of the court or administrative decision acknowledging
the set-off having been rendered after the insolvency Court declaration
Are there prevailing inter-company debt issues?

Inter-company debt will be treated as a subordinated credit (as opposed to an ordinary credit) if certain
legal requirements are not met, such as not entering the relevant loan agreement into the Contract Book
of the company.
If the Refinancing Agreement12 affects a group of companies, the percentage required to attain an
agreement (60% of the debtor’s liabilities) must be calculated both on an individual basis by reference
to each group company and on a consolidated basis by reference to the claims of each group. This 60%
of the debtor’s liabilities will not under any circumstances include intercompany loans.
Special consideration must be made to creditors that have the status of a ‘person with a special
connection’ according to Article 93.2 (subordinated credits).
[13] See Annex 1 (article 71 bis.1).

Is creditor recourse available in respect of any company affiliates?

Creditors are entitled to file a petition for the declaration of insolvency of company affiliates if they
belong to the same group of companies, as laid down by Law 38/2011, before cited.
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Will a creditor committee be established and if so what is its role?

There is no “creditor committee” in Spanish Insolvency Law 2003 as such.
Law 38/2011 aforementioned, establish that legal entities can now be appointed receivers or
insolvency administrators; and, as a general rule, one receiver (instead of three) will be appointed in
each insolvency proceeding by the court from different pools, except in cases when the proceeding is
especially important (concursos de especial trascendencia) due to the number of creditors, annual
turnover, employees, etc. (as set forth in article 27 bis of Spanish Insolvency Law 2003), in which case
the Court may appoint a creditor from the upper third part of credits in terms of amount.
The receiver or insolvency administrator is a technical body appointed by the judge, which reports to
and works with the latter, defends the interests of creditors and manages the equity of the debtor. Its
duties involve the acts undertaken by the debtor in exercising his/her powers or replacing the debtor
when he/she has been suspended in that year, drawing up the report relating to the insolvency
proceedings, to include the inventory of available assets, the list of creditors and, in its case, the
evaluation of the proposed agreement presented.

4. Continuing the business
Who controls the company in a given procedure?

The insolvency administrator(s) take over management when the Court so decides –more commonly in
creditors’ initiated procedures, i.e., Necessary Insolvency— and in the remaining cases they oversee
current management, and have to authorize all transactions outside day-to-day business of the firm.
How is the company financed?

Save incentives placed for fresh money in the context of a Refinancing Agreements (see Annex 1
below), it is very difficult that debtor obtains finance from third parties after the insolvency proceedings
are requested at Court. The company may have to rely on the soundness of its financials at the moment it
enters the insolvency procedure and the capability of generating return from its ongoing business.
Is it possible to arrange DIP funding (or similar)?

Aside from out-of-court restructurings by introducing the privilege granted to new lending or ‘new
money’ in the context of Refinancing Agreements, the Spanish legislator has not yet included a
comprehensive post-petition financing regulation within the Spanish insolvency legal framework.
Therefore, the Spanish Insolvency Law 2003 still does not have a legal regime that provides incentives
for post-petition financing and that facilitates debtors’ access to liquidity through a streamlined
procedure at the early stages of insolvency proceedings (such as the “debtor-in-possession” –DIP—
financing under the US Bankruptcy Code).
How will proceedings affect employees and what rights do they benefit from?

The procedure determines a stay both for unsecured and secured creditors, with the exception of
employees, for certain amounts.
Employee’s salaries and wages are considered as creditors with general privileges (créditos con
privilegio general). See section 5 below.
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How will proceedings affect contracts or other commercial arrangements entered into by the company?

As stated above, contracts with mutual obligations that have not yet been performed remain in force,
although the creditor can request termination of the contracts before the Court if the company defaults.
(Clauses allowing a contract to be terminated in cases of insolvency are null and void, per article 61 of
Spanish Insolvency Law 2003.)

5. Claims issues and procedures
What is the method for the filing of claims?

The insolvency administrators or receivers must draw up a list of creditors, in which the claims on the
debtor are recognized and ranked, within two months of the opening of the insolvency proceeding. Prior
to this, the creditors must lodge their claims within the month following publication of the opening
of the insolvency proceeding. They must do so by sending a signed letter to the administrators
together with the invoice or other document providing evidence of the claim. If the creditor fails to
lodge his claim within the specified period it may be demoted from its original classification and
classified as subordinated debt. Communication of credits may be made by electronic means.
What is the timing for the filing of claims?

As stated above, the creditors must lodge their claims within the month following publication of the
opening of the insolvency proceeding.
The administrators (receivers) must consider not only the claims lodged but also any claims which came
to their knowledge during their examination of the debtor’s accounts. Claims recognized by judgments or
administrative certificates cannot be disputed, although their classification may be challenged.
How will claims rank?

Per Spanish Insolvency Law 2003, creditors’ claims are ranked in the following categories (privileged,
ordinary and subordinated):
1. Privileged creditors (créditos privilegiados): These creditors are divided into two subcategories:
Creditors with special privileges (créditos con privilegio especial):
I. construction or repair creditors (créditos refaccionarios).
II. creditors with rights in property (limited to the secured amount);
III. creditors under financial lease agreements or sale and purchase agreements where the debtor
repays the debt in installments;
IV. creditors with interests in book-entry securities;
V. creditors to whom property has been transferred.
Creditors with general privileges (créditos con privilegio general):
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I. employees owed wages who do not have special privileges;
II. employees with indemnities arising from the termination of employment contracts, workplace
accidents and professional illnesses, as well as debts owed for breaches of occupational health
and safety obligations (if accrued before the declaration of insolvency);
III. employees owed amounts relating to tax and social security withholdings;
IV. contractors and authors of intellectual property works who have assigned exploitation rights in
their work in return for payment, if accrued in the six months before declaration of insolvency;
V. employees with up to 50% of the amounts owing on tax and social security claims as well as any
other public debts, if they do not enjoy any other preferential treatment;
VI. claims for non-contractual civil liability;
VII. creditors with up to 50% of the debt owed who petitioned for the insolvency of the debtor,
provided the relevant debt owed is not subordinated.
2. Ordinary creditors (créditos ordinarios): Creditors with debts that cannot be classed as privileged
or subordinated are ordinary debts.
3. Subordinated creditors (créditos subordinados): Creditors with debts which are considered
subordinated debts, namely:
I. credits reported late or inappropriately;
II. treated as subordinated as a result of a contractual agreement, such as participative or
subordinated loans;
III. relating to an interest of any kind, except those arising from rights in property, up to the limit
stated in the guarantee;
IV. owed to shareholders holding at least 5% (for companies listed on a recognized stock
exchange) or 10% (for unlisted companies) of the company's share capital, or by any person related
to the creditor (art. 93 Spanish Insolvency Law 2003);
V. relating to any claim made in bad faith.
4. Credits against the insolvency estate (créditos contra la masa). Credits, different from the former,
that arise after the declaration of insolvency and must be paid on maturity:
I. credits for salaries for the last 30 days accrued before the declaration of insolvency on amount
not exceeding twice the minimum wage (EUR645.30 per month)14 ;
II. legal costs and necessary expenses for the application and declaration of insolvency, and the
assistance and representation of the insolvent and the administrator throughout the proceeding;
III. alimony of the debtor and the people to whom he had a legal duty to provide it;
IV. credits generated by the practice of professional or business activity of the debtor after the
declaration of insolvency, including wage debts, severance pay and termination of employment
contacts;
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V. 50% of the credits involving new cash revenue granted under a refinancing agreement (fresh
money).
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

The Spanish Insolvency Law 2003 does not provide for any other method for claims filing. Complexity
issues may arise in claims stemming from foreign concurrent proceedings relating to the same group of
companies, in which case receivers in Spanish insolvency proceedings must co-operate with receivers
in the foreign proceedings.
[14]The last 30 days' wages owed to employees have priority over any other debt owed, including those relating to mortgages or any other creditors with
rights in property.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

As from March 2014, cram-down is no longer based on the type of creditor (financial institutions), but
on the type of liability (financial liabilities, which pursuant to Spanish Accountancy regulations are
almost all liabilities subject to a term). The result of this change is a significant increase in the scope of
creditors that may be affected by a cram-down. Liabilities derived from commercial relationships (i.e.,
debts of suppliers) and public-law credits are expressly excluded.
The majority threshold to approve an agreement is lowered from 55% to 51%, without counting the
“persons having a special relationship with the debtor” to form such majority. Notwithstanding,
achieving such majority will protect the agreement against a possible claw-back action and grant
preferential ranking to the fresh money injected, but will not grant the agreement the cram-down effect
vis-à-vis opposing creditors. Specific majorities are required depending on the content of the agreement
for such purpose (see Annex 1 below).
How is the procedure formally concluded?

As regards the insolvency procedure, once a creditors’ agreement proposal (“convenio”) has been
totally performed and term to file any non-compliance petition of two months has elapsed, or,
alternatively, all assets have been distributed to creditors, the Court will render a resolution deciding
on the termination of the insolvency procedure.
If neither the debtor nor a creditor proposes a composition agreement, or if no proposal is approved by
the required majority at the creditors’ meeting or by the court, the court will declare the liquidation of
the debtor, formally concluding the insolvency proceedings .
If the debtor breaches the terms of the Refinancing Agreement or the creditor’s agreement proposal, any
creditor may apply to the Court for the declaration of non-compliance. If the Court declares the noncompliance either the
Refinancing Agreement or the creditor’s agreement proposal will be rescinded and creditors may file a
petition for insolvency or start enforcement proceedings.
What is the outlook for creditor classes?

We understand the cram-down described above will have little relevance in practice because it cannot
333

be applied to secured creditors, which is usually the case with all financial creditors.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

See section 2 above.
Are there accelerated processes available?

Pre-packed sales (similar sales regulated under UK law) may be considered within insolvency
proceedings (whether or not within the liquidation phase) as they are probably the most effective way to
maximize the debtor’s assets' proceeds of sale. However, the Spanish Insolvency Law 2003 remains
unclear, in particular, as to whether the subrogation of Social Security claims is mandatory or not. There
have been contradictory court rulings in this regard and the consequences may be quite material.

8. International Interaction
What international framework of rules apply to the company?

Regulation (EC) 1346/2000 on insolvency proceedings (Insolvency Regulation) applies in Spain.
Spain is also party to the United Nations Commission on International Trade Law (UNCITRAL) Model
Law on Cross-Border Insolvency 1997 and the Insolvency Act incorporates this.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

The declaration of insolvency must, without further formalities, produce the same effects in any other
member state that would apply under the law of the state where the proceedings began (article 17,
Insolvency Regulation). This means that court decisions in one member state concerning the opening,
conduct and closure of insolvency proceedings must be immediately and automatically recognized by all
other member states.
However, the Insolvency Act requires foreign judgments to comply with certain formalities (under the
exequatur procedure) before they can be recognized (article 220, Spanish Insolvency Law Reconocimiento de la resolución de apertura-), including that the:
(i). Insolvency has been declared by a foreign court.
(ii). Foreign court's decision is final and binding.
(iii). Decision is adopted by the court where the debtor's COMI is located.
(iv). Decision is not illegal under Spanish law.
Generally, Spanish courts are required to apply reciprocity when recognizing foreign insolvency
decisions.
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1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

A creditor may take security over certain movable (tangible) assets by taking possession of such assets
(pledge). Unlike other jurisdictions, there is no floating charge (non possessory charge) over tangible
assets in Switzerland. There is no register for security interests in Switzerland other than for charges on
real estate registered in the land register, purchase money security interest (goods sold under a retention
of title), air crafts and vessels.
Tangible assets may be transferred to the creditor also by way of title transfer (unlimited right in rem) in
which case the creditor is under a contractual obligation to retransfer the assets (fiduciary transfer) or
equivalent assets in the case of fungibles (pignus irregulare) back to the debtor upon satisfaction of the
secured obligation. In both cases it is of paramount importance for the perfection of the pledge or title
transfer that the debtor no longer retains control over the assets and that effective possession is
transferred to the secured party or its agent.
The debtor may also assign all or certain of its receivables (existing and future) or other rights
(intellectual property rights) as a security (limited right in rem) or by way of a full transfer (title
transfer). In the case of a full transfer of title the creditor is under a contractual obligation to reassign the
receivables or other rights back to the debtor upon full satisfaction of the secured obligation.
Special methods for creating a security interest exist for securities held with an intermediary. In these
cases a non possessory security interest of part or all of the securities held with a particular financial
intermediary is also permitted under Swiss law.
Can transactions entered into by the company be vulnerable to attack?

In General
Conveyances by the debtor prior to the declaration of insolvency which lead to reduction of the debtors
assets may be challenged according to Art. 285 to 292 Swiss Debt Collection and Bankruptcy Act.
Such action must relate to a period during which it is suspected that the debtor already knew or should
have known that such acts will prejudice other creditors or result in an undue preference. This period
(suspect period) is one year prior to the opening of bankruptcy or approval of a bankruptcy
reorganization. In case of fraudulent transfers, the period is five years.
Actions for avoidance must be brought within a period of two years from the day of the certificate of
default in the case of special execution, the date of insolvency declaration or confirmation of the
composition plan with assignment of assets. Under the revised act, the statute of limitation can be
interrupted and/or waived.
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Conveyances and transactions during a moratorium are immune from such challenges provided they have
been ratified by the court or creditor's committee.
The law distinguishes between the following transactions:
Gifts
Gifts may be challenged during the one year suspect period, irrespective of whether the creditor was, at
the time the gift was made, already overindebted.
Transactions when company is overindebted
In case of over indebtedness of the creditor, the law distinguishes between: • Collateralization of preexisting debt which the debtor was not required to provide; • Satisfaction of a monetary claim by
unusual means; and • Satisfaction of a claim which has not matured.
Such acts may be challenged during the suspect period. In addition, the debtor must have been
overindebted at the time of such actions. The creditor may defend itself by proving that at the time of the
action it was not aware nor should it have known of the financial difficulties of the debtor.
Fraudulent conveyances
All acts undertaken by the debtor, which the creditor knew or should have known would prej-udice
other creditors, may be challenged. In the case of a related party transaction (which includes
transactions between affiliated companies), the defendant must prove that it could not have known of the
debtors intent to act to detriment of other creditors..
Effect of successful avoidance actions
A successful challenge of the above transfers will lead to the avoidance of the transaction to the extent
required to satisfy the other creditors. In case of a successful challenge, the "favored" creditor will have
to return, to the extent available, the benefits received. If the creditor has provided a benefit to the
debtor, he is entitled to a reimbursement of such benefit to the extent the estate is still enriched.
The same proceedings apply to special regulated entities such as banks, insurance compa-nies and
broker dealers.
Avoidable actions, if successfully challenged will generally only lead to an obligation for resti-tution in
money, i.e. the transfer of the assets as such to the creditor is not reversed in rem.
What director liabilities might arise from the company trading while in distress?

Where the company's most recent balance sheet shows that the company's assets do not cover its
liabilities (balance sheet test) or the company is not able to pay its debts as they fall due (liquidity test),
the board of directors is under an obligation to call an extraordinary shareholders' meeting and to come
forward with a restructuring proposal.
In case no restructuring can be achieved, the board is under an obligation to notify the bank-ruptcy judge.
Failure to do so may lead to personal liability of the members of the board of directors for any damage
caused to the creditors as a consequence of the delay in filing for insolvency.
Usually a period of 1 - 3 months must be granted to the board of directors and the board is well advised
to meticulously document its efforts to save the company from insolvency. In the case of insolvency, the
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directors' liability claim is an asset of the insolvency estate. Only to the extent the estate does not pursue
such action, may a creditor request the insolvency estate to authorize the creditor to bring the directors
liability claim at its own costs and risk. The proceeds, if any, derived therefrom will be reserved in the
first place for the creditor bringing the action. Any surplus falls into the estate.

2. Taking action
What formal procedures are available for the company?

Where the company is insolvent on a balance sheet or liquidity test, the board of directors is under an
obligation to inform the bankruptcy judge. Such action may also be taken by the company's auditors.
In its filing, the company may motion for outright bankruptcy, apply for a provisional morato-rium, make
an application for a maturity postponement, or apply for a bankruptcy postpone-ment.
The effect of the provisional moratorium basically is that bankruptcy proceedings may not be initiated
and that the statute of limitations are tolled to the exception of privileged claims and claims secured by a
pledge on real estate. Further, the effect of the provisional moratorium is that interest stops to accrue on
all unsecured claims upon the granting of the provisional moratorium. The period of the provisional
moratorium is usually used to prepare a composi-tion plan. In rare circumstances the court may defer
from designating a provisional trustee. Under the revised act, upon application of the debtor, the granting
of the provisional morato-rium must not be published. If the provisional moratorium is not published, the
court must to designate a provisional trustee. This change introduced with the most recent revision of the
act, namely that the provisional moratorium must not be published is designed to permit an applicant to
restructure its balance sheet and negotiate with the creditors without the pressure of the publicity of a
looming insolvency. The granting of the provisional moratorium and the designation of a provisional
trustee cannot be appealed
After the expiration of the provisional moratorium and if the Debt Restructuring Judge is of the view that
a composition plan or reorganization of the company is likely to be achieved, a definite moratorium can
be granted for an additional period of four to six months and the Debt Restructuring Judge will designate
the trustee and if found adequate a creditor's committee may be established Upon request of the trustee,
the moratorium may be extended to 12 or a maximum of 24 months. The decision on the moratorium may
be appealed. In the case of a rejection of the moratorium an appeal has no suspensive effect.
The granting of the moratorium will be published.
During the moratorium, the debtor may continue its business activities under the auspices of the trustee.
The Debt Restructuring Judge may, however, order that certain actions require the consent of the trustee
or authorize the trustee to take over the management instead of the distressed debtor.
During the period of the moratorium, without the consent of the Debt Restructuring Judge, the debtor may
not validly transfer and sell its assets, grant securities or guarantees or make transactions without
consideration.
During the moratorium, the trustee will have to supervise the business activities and to draw up an
inventory. In addition, the trustee will request the creditors, by way of publication, to lodge their claims
with the debtor. Upon preparation of the composition plan, the trustee will call a creditors' meeting. At
such creditors' meeting the trustee reports upon the financial condition of the company and submits the
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draft composition plan for approval in writing.
What informal procedures are available for the company?

The company may seek to come to a private debt arrangement. These private arrangements can include a
debt waiver, maturity postponement, or a debt equity swap with the goal to restructure the company's
balance sheet such that the company is no longer insolvent. In a private debt arrangement there is no
possibility to force a creditor to reduce its obligations against the company. Such private debt
arrangement, however is possible only before the declaration of insolvency. Upon insolvency a private
debt arrangement will be replaced by a composition plan. Given that under the revised act a moratorium
must not be published, a private debt arrangement may also be negotiated under the provisional
moratorium.
Which procedures are creditor-friendly/debtor-friendly?

There is no general answer to this question, since this depends upon the type of insolvency situation
(over indebtedness vs. liquidity) and the prospects of the company to continue all or part of its business.
Where the Company has a liquidity squeeze a moratorium may be the best alternative permitting the
Company to seek new capital or liquidate certain of its assets under the protection of the moratorium.
Usually a composition plan ("Nachlassvertrag") gives the administrator and the creditor's committee
more flexibility in the winding down of the operations and the liquidation of the assets and therefore the
chances to increase the proceeds available for satisfaction of the insolvency creditors are usually better
than in the case of bankruptcy, where the operations are shut down and all assets liquidated.
What are the triggers for insolvency?

Insolvency is triggered by over indebtedness (balance sheet test) or the inability of the com-pany to
fulfill its obligations as they fall due (liquidity test). Insolvency is declared by the court upon
application of the company, the auditors or a creditor.
What is the process for filing?

Insolvency proceedings are usually initiated by the company's board by filing an application with the
insolvency judge. The insolvency filing must be accompanied by a (audited) balance sheet on a going
concern and liquidation basis, where the company is subject to an audit.
Who can place the company into insolvency proceedings?

In addition to the board, an insolvency filing can also be initiated by the company's auditors as well as
by a creditor, without having to pursue a preliminary debt collection proceeding, where the company has
admitted that it is unable to pay its debts as they fall due.
A creditor whose claim has remained unsatisfied after the filing of payment summons against the
company (Schuldbetreibung) may request opening of insolvency by requesting a continuance if the
creditor's objection - if any - has been finally set aside by the competent court. Please note that a
secured creditor may not request continuance by way of bankruptcy but only by way of special execution
of the collateral.
Only for the uncovered portion may a secured creditor apply for insolvency continuation. It is therefore
recommend excluding in security contracts the right of the debtor to first request special execution of the
collateral (waiver of the beneficium excusionis realis).

338

What is the extent of court involvement?

The court (in case of regulated financial institutions the Swiss Financial Market Supervisory Authority
("FINMA")) is in charge of declaring the company insolvent or to grant a moratorium. The insolvency
office then proceeds with the necessary protective measures to secure the company's assets, requests the
creditors to file their claims and invites them to the first creditors' meeting.
At the first creditors meeting the creditors will be able to designate an alternative administrator to
replace the bankruptcy office, which is usually done in larger and complex cases. Also the creditors may
elect the member's of the creditors committee and allocate the powers between the administrator and the
creditors committee.
Upon request, either the distressed debtor or a creditor may petition the bankruptcy court for the granting
of a provisional moratorium. The debtor's petition must contain an updated balance sheet, profit and loss
statement, liquidity planning or comparable documents permitting an assessment of the applicant's
current and future financial situation and revenue, as well as provisional restructuring plan.
Upon receipt of the petition, the Debt Restructuring Judge will take such actions as necessary to
conserve the assets of the distressed debtor, grant a provisional moratorium and appoint a provisional
trustee who assesses the financial situation of the debtor and the prospects of a reorganization or
composition.
The provisional moratorium may be extended to a maximum of four months. Where it is obvious that no
restructuring will be possible, the restructuring judge will declare bankruptcy. Should it become
apparent during the provisional moratorium that a restructuring of the company or a composition plan
may be achieved; the restructuring judge will grant a definitive moratorium. A careful preparation of the
filing and the verification of the figures presented are of utmost importance for a successful application.
A composition plan is approved, if a majority of the creditors representing at least 2/3 of the outstanding
claims or 1/4 of the creditors representing at least 3/4 of the outstanding claims consent to the
reorganization plan. The composition plan will further have to be approved by the bankruptcy judge.
The decision of the Debt Restructuring Judge may be appealed within 10 days from its decision. Such
decision may be further appealed to the Swiss Federal Supreme Court. If no appeal has been filed and
the decision of the Debt Restructuring Judge regarding approval of the composition plan has become
valid and enforceable, the composition plan and the transaction set forth therein may be consummated.
In case the composition plan is rejected by the creditors or not accepted by the bankruptcy judge, any
creditor may request the immediate opening of bankruptcy proceedings
How long will the insolvency process take?

The insolvency proceeding can take anywhere from one to several years, depending upon how complex
the situation is. For instance, the Swissair insolvency which commenced in 2001 is still not fully settled.
Claims filed by the insolvency estate or against the insolvency estate may take several years and may
therefore prevent the termination of the insolvency for over a decade.
In these cases it is customary, provided the financial situation permits this, to make payments on account
to the creditors, whose claims have been finally accepted. The authorization to provide for such interim
payments lies with the creditors committee.
What other steps, such as notices, are required?

The declaration of the insolvency will be published in the Swiss Commercial Gazette and the creditors
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will be invited to file their claims with the competent insolvency office within one month of the
publication. Third parties as well as creditors having assets belonging to the insolvent party are
requested to transfer such assets to the insolvency estate, failing which they might be subject to criminal
prosecution. Debtors of the insolvent party will also be required to notify the insolvency estate within
the same period.
What rights does the company as debtor benefit from?

Upon declaration of the insolvency, the company looses its ability to dispose over its assets. Interest
ceases to accrue, except to the extent interest is secured by collateral. Debt collection proceedings are
stayed. This applies in principle also to a moratorium.
Is there anything resembling a debtor in possession process?

The concept of debtor in possession applies in the case the opening of insolvency is postponed by the
judge in the case of an application by the debtor based upon Art. 725a Swiss Code of Obligations as
well as the moratorium. The debtor as well as a creditor may motion for a bankruptcy postponement or
moratorium in case there is a substantial likelihood that the company can be restructured. The insolvency
judge may designate an administrator who supervises the board of directors and limits the authority of
the board of directors or makes such authority subject to the administrator's consent. The judge will
determine the obligations of the administrator. A bankruptcy postponement as well as the provisional
moratorium will be published only if this is necessary for the protection of third parties. Whether or not
a publication will be necessary depends largely on the cash flow generated. Where the cash-flow is
sufficient to cover the ongoing costs of the company running under the moratorium then arguably third
party creditors will not be prejudiced by a moratorium or bankruptcy postponement. .
Are there any local law red-flags particularly relevant to a situation?

The designation of a creditor's committee is crucial in larger insolvency or restructuring pro-ceedings. It
is therefore advised to consult with likely minded co-creditors in advance of the first creditor's meeting
in order to secure a place on the creditors' committee. Also the selec-tion of the external insolvency
administrator can be crucial. Again, we recommend to select the external insolvency administrator
carefully together with the other like minded creditors and to secure their consent. Please note that it is
not permitted to buy the votes of other creditors or to offer them other benefits in order to secure their
votes for the designation of the insolvency administrator or the representation on the creditors'
committee.
Are there any political factors which may come into play?

Although there is no nationality requirement for the election to the creditors committee, it is
recommended to designate a Swiss resident person as a member with expertise in corporate, contract,
litigation and/or insolvency law matters.

3. Creditor issues
How are unsecured creditors affected?

Unsecured creditors are reduced to the right to receive their respective share in the insolvency
proceeds. With the insolvency declaration and the publication of a moratorium collection and debt
enforcement proceedings are stayed and interest stops to accrue, unless the composition plan will
340

provide otherwise.
How might a secured creditor enforce its security?

In bankruptcy proceedings, the entire estate of the debtor, no matter where the assets are located, will be
liquidated and the proceeds distributed amongst all creditors in accordance with their privileges.1
Upon the opening of bankruptcy proceedings, all attachable assets owned by the bankrupt at the time of
the opening of such bankruptcy proceedings will form, irrespective of their location, one single estate.
Assets which accrue to the debtor during the bankruptcy proceedings will also form part of such estate.
The opening of bankruptcy proceedings stays all enforcement proceedings against the debt-or, including
those for the foreclosure on collateral provided by the debtor, and no new enforcement proceedings
relating to claims which arose prior to the opening of bankruptcy will be permitted. The income
received by an individual from a gainful activity after the opening of private bankruptcy and assets in the
possession of the bankrupt belonging to third parties do not form part of the bankrupt's estate. Third
parties may request the segregation of their property from the bankrupt's estate.
In addition, where the bankrupt has acted as agent, the principal has a right to request segregation of
those tangibles which the agent has acquired in its own name but for the benefit of the principal (Art.
401 para. 3 Swiss Code of Obligations). According to the prevailing opinion, the principal may also,
based upon the same provision, request segregation of the goods entrusted to the agent. However, in case
of banks, such segregation is now explicitly provided for in Art. 16 and 37 b of the Federal Banking Act
in respect of tangible property and securities transferred by the banks' customer to the bank.
The bankruptcy estate will be liquidated by the administrator in bankruptcy and the proceeds from such
liquidation will be distributed among the creditors in accordance with their privileges (priority rights).
Please note that pursuant to Swiss law, collateral pledged (limited right in rem as opposed to full title
transfer) by the debtor forms part of the bankruptcy estate and will be liquidated together with the other
assets, even where the agreement with the secured party provides that the secured party may itself
proceed with the liquidation of such collateral (see BGE 116 III 26). However, such creditor is entitled
to receive the proceeds from the liquidation of such collateral up to the amount of its claim. An
exception to this general principle applies to banks and security dealers regulated in Switzerland, who
may liquidate the collateral even after the insolvency declaration.
1.

According to Art. 39 Debt Enforcement and Bankruptcy Act, the following individuals or entities
registered in the Commercial Register are subject to bankruptcy proceedings: sole enterprise, member
of a registered partnership, unlimited liability partner of a limited partnership, unlimited partner of a
corporation with unlimited partners, managing member of a limited liability company, general
partnership, limited partnership, stock corporation or corporation with unlimited partners, limited
liability company, cooperative, foundation and association.
2.Please

note, however, that the Swiss Federal Supreme Court has held differently in its decision 117 II

492.
3.Art.

37 b para. 1 of the Federal Banking Act provides that the deposits set forth in Art. 16 do not fall
into the bankruptcy estate, but will be segregated in favor of the bank's customer. Similarly, deposits of
the bank with third parties are presumed to belong to the bank's customer and will be segregated
accordingly: "Deposits within the meaning of Art. 37 b are:
1.Tangible

property and securities of the deposit account holder;
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2.Tangible

property, securities and claims to which the bank has fiduciary title for the account of their

customer;
3.Unencumbered

delivery rights of the bank against third parties from cash transactions, forward and
futures transactions, coverage transactions and from issues for the account of the bank's customer." (see
Art. 16 Federal Banking Act). The administrator is either the local debt collection and bankruptcy office
or, in more complex cases, a specifically appointed liquidator, usually an accounting firm or attorney.
Will set-off apply and if so do any issues arise from this?

Set off is possible provided there is mutuality, maturity and similarity. The creation of mutuality post
insolvency will prevent a set off. Hence, triangular set off will unlikely be permitted in an insolvency
situation.
Are there prevailing inter-company debt issues?

Intercompany liabilities are treated like other liabilities in an insolvency situation. Note: Loans or
security interests granted by a Swiss company to its foreign direct or indirect parent or affiliate may
expose the directors to personal liability. Loans extended by a related party in financial difficulty may
be subject to equitable subordination in the case of insolvency.
Is creditor recourse available in respect of any company affiliates?

A piercing of the corporate veil requires elements pursuant to which the creditor in good faith was
permitted to rely upon a letter of comfort or other assurances or the affiliate against which recourse is
sought has permitted or has created the impression that it will be jointly liable. Piercing of the corporate
veil must be looked at in the context of the situation the issue did arise.
Will a creditor committee be established and if so what is its role?

A creditors' committee will be established unless there is a summary insolvency proceeding. The first
creditors meeting in general determines the authority of the creditors committee. The creditors'
committee has the following authority:
(i). General surveillance of the office of the insolvency administrator;
(ii). Review of questions submitted to the committee by the insolvency administrator;
(iii). File appeal against decisions of the insolvency administrator;
(iv). Decision as to the continuance of business operations; unless the creditors has resolved the
continuance;
(v). Approval of obligations incurred by the estate (as opposed to pre insolvency filing obligations);
(vi). Decision on continuance or the commencement of legal actions;
(vii). The granting of the authority to enter into a settlement agreement;
(viii). 8. The first creditors' meeting may further authorize the creditors committee to give instructions to
the administrator, to dispose of the assets by way of private sale as op-posed to a public auction to
waive claims of the estate subject to them being offered to a requesting creditor.
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(ix). Contest and challenge creditors' claims filed;
(x). Authorize interim payments on account for the creditors;
(xi). Call further creditors' meetings.

4. Continuing the business
Who controls the company in a given procedure?

Upon declaration of insolvency, or moratorium the control over the company is in the hands of the
insolvency administrator or trustee and after the first creditors' meeting in the hand of the creditors
meeting.
How is the company financed?

The estate is usually financed from its own assets and the proceeds derived there from. Where the
company continues its business under the auspices of a trustee, new debts incurred by the company will
benefit from a super priority right.
Is it possible to arrange DIP funding (or similar)?

In case of an insolvency postponement or moratorium, the company may seek financing from third
parties. Also, in case of a composition plan, the insolvency administrator, may - with the approval of the
creditors committee - seek financing for the continuing operations of the estate. Such financing will
benefit from a super priority right.
How will proceedings affect employees and what rights do they benefit from?

Insolvency does not per se terminate the employment contracts. However an employee may terminate the
employment agreement in case his/her salary is not paid or secured. Claims of employees arising out of
employment agreements for unpaid wages for the six month period prior to the declaration of bankruptcy
and claims of employees arising out of the termination of employment agreements as a consequence of
bankruptcy have priority over unsecured third party claims.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

Acceleration and monetization of claims against the bankrupt party
In accordance with Art. 208 Swiss Debt Collection and Bankruptcy Act, upon the declaration of
bankruptcy, all obligations of the debtor become automatically due ("acceleration") with the exception
of these obligations which are secured by a mortgage on real estate.
Obligations which are not for the payment of a sum of money will be converted into an obligation for the
payment of money ("monetization").
No automatic termination of contracts due to bankruptcy of one party
Under Swiss law, bankruptcy of one contractual party does not in general lead to the termination of the
contract, unless the contract provides so. Thus, absent an automatic termination clause, the contract will
have to be terminated either in accordance with the provisions of the law or the contractual provisions.
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Creditor's claims under contracts subject to a fixed term or terminable upon notice may only be made up
to the time of expiry or the earliest possible termination date. To the extent the estate makes use of the
services or delivery from such contracts during the insolvency the consideration owed for such delivery
or services forms part of the liability of the estate and thus benefit from a super priority.
Cherry picking by bankruptcy trustee
However, according to Art. 211 para. 2 Bankruptcy Act, the administration in bankruptcy may at its sole
discretion chose to fulfill any agreements entered into by the debtor. In case of the assumption of the
contract by the trustee, the other party can request the granting of adequate security.
This right, which in principle allows the administration in bankruptcy to fulfill only those con-tracts
which are advantageous to the debtor (cherry picking) has been recently abolished by an amendment to
the Bankruptcy Act (Art. 211 para. 2bis) for a certain type of transactions. This amendment stipulates
that where the agreements provide for delivery on a fixed term as well as for financial futures, swaps
and option agreements and where the contract value can be assessed according to market values, the
counter-party as well as the administration in bankruptcy are entitled to terminate such agreements and
claim the difference between the agreed value of the contract and the market value at the time of the
declaration of bankruptcy ("close out and netting").

5. Claims issues and procedures
What is the method for the filing of claims?

Claims must be filed with the insolvency office within one month from the publication of the insolvency
and the request to the creditors to file their claims. In the case of regulated financial institutions, claims
on the book of the regulated financial institution are deemed filed. Failing to file within the time limit
prescribed does not lead to a forfeiture of the claim, how-ever, in case the insolvency office or
administrator has already published the creditor's ledger the costs for republishing the creditor's ledger
may be imposed upon the late filing creditor. Also, in the case of interim distributions, the late filing
creditor will not benefit from these payments on account.
What is the timing for the filing of claims?

One month from the publication of the request for filing in the Swiss Commercial Gazzette.
How will claims rank?

Unsecured creditors are divided into the following priority classes:
First priority class
Claims of employees arising out of employment agreements for unpaid wages for the six months period
prior to the declaration of bankruptcy and claims of employees arising out of the termination of
employment agreements as a consequence of bankruptcy.
Second priority class
Claims of children against their parents in connection with the administration of their assets.
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Third priority class
All other claims.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

In larger insolvencies, the insolvency administrator will often prepare forms to be used by the creditors
for the filing of their claims. However, there is no obligation to use these forms.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

In connection with a composition plan, a unsecured creditor can be required (against his own will) to
accept only a partial satisfaction of its claims. The composition plan is approved, if a majority of the
creditors representing at least 2/3 of the outstanding claims or 1/4 of the creditors representing at least
3/4 of the outstanding claims consent to the composition plan.
The reorganization plan will further have to be approved by the bankruptcy judge. The deci-sion of the
Debt Restructuring Judge may be appealed within 10 days from its decision. Such decision may be
further appealed to the Swiss Federal Supreme Court.
How is the procedure formally concluded?

Following the distribution the administration in bankruptcy submits its final report to the bank-ruptcy
judge in order to declare the bankruptcy proceedings closed. The closing of the bankruptcy proceedings
will be publicly announced.
Should - after the close of the bankruptcy proceedings - assets be discovered which belong to the
bankrupt estate but which were not included therein, the bankruptcy enforcement office takes possession
of them and, without further formalities, attends to realization and distribution of the proceeds to the
creditors who suffered a shortfall in their respective order.
What is the outlook for creditor classes?

In general unsecured creditors can not expect more than 3 - 10 % on the face amount of their claims.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

Private debt arrangements with the creditors.
Are there accelerated processes available?

No, unless the creditors can come forward with a pre-agreed restructuring proposal which, however,
will still need to be approved by the restructuring judge and the creditors. A pre-packaged composition
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plan may however greatly reduce the time of the moratorium and therefore accelerate the entire
proceeding.

8. International Interaction
What international framework of rules apply to the company?

Swiss insolvency laws apply to foreign entities, provided such foreign entities have assets located in
Switzerland. In case of bankruptcy of a debtor located outside of Switzerland, the declaration of
bankruptcy of a foreign authority at the domicile of the debtor will be recog-nized in Switzerland in
accordance with Art. 166 Swiss Private International Law Act, provided the decree is enforceable,
does not violate Swiss ordre public and the country of origin of the decree applies the principle of
reciprocity. A foreign insolvency administrator is not competent to file claims against a Swiss debtor or
collect assets located in Switzerland except where the foreign insolvency has been recognized in
Switzerland by way of a formal procedure and in which case it will be the Swiss insolvency office that
will be competent for the collection of assets and the filing of claims (if any).
In case of recognition of the foreign bankruptcy decree, the local insolvency authorities will proceed to
a bankruptcy proceeding in relation to the assets located in Switzerland (Art. 170 Swiss Private
International Law Act). The Swiss bankruptcy authorities will establish a limited creditors' plan which
contains the secured claims and the non-secured claims of creditors domiciled in Switzerland.
Conversely, however, an insolvency of a Swiss resident debtor company extends to all of its assets,
wherever located and the Swiss insolvency administrator is entitled to collect also the assets located
outside the Swiss jurisdiction. Whether such a long arm authority of the Swiss insolvency administrator
will be recognized at the place where the assets are located, will depend upon the law applicable where
such assets are located.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

(see above). Reciprocity is usually demonstrated to the court by providing a legal opinion from the
Swiss Institute of Comparative Law as an independent expert.
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Tunisia
Sami Kallel, Partner, Kallel & Associates
www.kallelassociates.tn, email: skallel@kallelassociates.com.tn, tel: + 216 71 280 017
While drafting our responses, we relied upon the following legal texts:
• Law n° 95-34 of April 17th, 1995 on Receivership of Enterprises in Financial difficulties as
subsequently amended and completed respectively by Law n°99-63 of July 15th, 1999 an by Law n
°2003-79 of December 29th, 2003 (“Law on Receivership”);
• Code of Commercial Companies promulgated by Law n°2000-93 of November 3rd, 2000 as
subsequently amended and completed (“CCC”);
• Code of Commerce promulgated by Law n°59-129 of October 5th, 1959 as subsequently amended and
completed ;
• Code of Private International Law promulgated by Law n°98-97 of November 27th, 1998.
As a preliminary observation, we draw your attention that any translation into English of any legal
provision should be understood as being an informal translation; the Arabic version is the only official
and binding version.

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

1. Before the beginning of insolvency proceeding:
The Tunisian legislation into force for enterprises in economic difficulties did not provide for special
measures for creditors to take securities over assets. The procedures for petition and enforcement do
apply.
2. If an insolvency proceeding is opened:
(i). If an amicable settlement is opened:
The claiming of assets for non payment of debts may be suspended. If so, debtors cannot take security
over assets during the proceedings.
However, creditors which debts arose after the beginning of the amicable settlement may in any case
take security over assets.
(ii). If a judiciary settlement is opened:
The claiming of assets for non payment of debts is suspended during the period of observation. Debtors
cannot take security over assets during the proceedings.
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However, creditors which debts arose after the beginning of the amicable settlement may in any case
take security over assets.
(iii). If a bankruptcy proceeding is opened:
The claiming of assets for non payment of debts is suspended for the mass of creditors who cannot take
security over assets during the proceedings.
Can transactions entered into by the company be vulnerable to attack?

1. In case of the opening of a judiciary settlement:
As per Article 30 of Law on Receivership, the Tribunal may invalidate the decisions of the enterprises
as were taken before the action is being brought before the Tribunal, should these decisions be
inconsistent with the receivership plan as well as with any act of transfer against payment or gratuitous
which may affect the interests of the enterprise, or any operation likely to favour one creditor over
another, and any payment of a debt not due yet as long as those operations are entered into execution
after the date of the enterprise suspended payment.
2. In case of bankruptcy
As per Article 462 of the Code of Commerce, the following actions should be declared non binding on
the mass of creditors, if they were made by the debtor either from the time adjudicated by the Tribunal
as the date of the suspension of payment or 20 days before that date.
− free of charge acts or transfers, except for small donations of use;
− advanced payments, in whatever form they have been made;
− payments of over due pecuniary debts, made other than in cash, such as bills of exchange, promissory
notes, checks, transfer order and in general any giving in payment except for rights acquired by third
parties in good faith;
− The constitution of a mortgage by agreement or through judicial means or a pledge on the debtor's
property to secure an existing debt.
What director liabilities might arise from the company trading while in distress?

1. Civil liability:
As per Article 121 and 214 of the CCC, when the judicial settlement or the bankruptcy reveals
insufficient assets, the Tribunal may, upon request of the judicial administrator, of the trustee of the
bankruptcy or one of the creditors, decide that the debts of the company will be supported in whole or in
part, with or without solidarity and up to the amount designated by the Tribunal, by the manager or
managers or de facto manager. The Tribunal may also prohibit, in its decision, the person convicted
from managing companies or from performing commercial activities for a fixed period.
The legal or de facto manager are exempt from the aforementioned liability should he proves that he has
brought to the management of the company all the due care of a prudent entrepreneur and a loyal agent.
In case of a bankruptcy and pursuant to the provisions of Article 213 of the CCC, the Tribunal may
subject the President General Manager or the General Manager or the Deputy Director General to the
forfeiture legally attached to bankruptcy. However they may be exempted by the Tribunal if they prove
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that the bankruptcy is not due to serious misconduct in the management of the company. In the event of
incapacity of the President General Manager to exercise his functions, the Deputy Director General or
the delegated administrator/director incur, within the limits of the functions they performed, the liability
defined in this Article in lieu of the President.
By virtue of Article 596 of Commercial Code, in case of the bankruptcy of a company, the Tribunal may
extend bankruptcy to an person who, under the cover of said company, hided its own acts and performed
in his personal interests commercial acts and disposed of the company’s assets as if these assets were
his own property.
2. Criminal liability
As per Article 29 of the Law on Receivership, the Director liability may be raised once it is evidenced
that the latter committed, embezzlements or any offences while managing the enterprise.

2. Taking action
What formal procedures are available for the company?

Two procedures are available for enterprises in financial difficulties:
The first procedure is that made available before the enterprise suspends payment. It consists of an
amicable settlement whereby the Tribunal designates a conciliator between the enterprise and its
debtors in order to get a settlement. The settlement may consist on the staggering of debts, their rebate,
the stopping of the calculation of the interests, or other measures.
The second procedure is that made available to the company once it had suspended payment. The
procedure consists in the judiciary settlement.
What informal procedures are available for the company?

The Tunisian legislation into force on enterprises in economic difficulties does not distinguish between
formal and informal procedures.
Which procedures are creditor-friendly/debtor-friendly?

Article 1 of the Law on Receivership provides amongst for the continuing of the activity of the
enterprise and the reimbursement of its creditors. Indeed, the relevant provisions of the Law on
Receivership and related regulation provide for measures which are, as the case may be, either to the
benefit of the creditors of the enterprise or to the debtor enterprise.
What are the triggers for insolvency?

The trigger for insolvency is the suspension of payment.
What is the process for filing?

The filing process is as follows:
• Regarding the amicable settlement, the filing is made before the Commission for Monitoring the
Economic Enterprises;
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• Regarding the judiciary settlement, and according to Article 19 of the Law on Receivership, the filing
is made before the President of the Tribunal of First Instance having jurisdiction over the main head
office of the enterprise.
The aforementioned applications should be submitted together with the required documents and
information, otherwise the application should be rejected.
Who can place the company into insolvency proceedings?

The following persons are enabled to apply for placing the company into insolvency proceedings:
• The owner of the enterprise when it is an individual enterprise subject to the Law on Receivership;
• The President and General Manager, or the General Manager or the majority of the Board of Directors
when it is a joint stock company with a Board of Directors;
• The President of the Management Board, the Sole General Director or the majority of the Board of
Management when it is a joint stock company with Board of Management;
• The sole shareholder when it is a limited liability company;
• The manager when it is another company;
• Every creditor who could not recover his debt by way of individual enforcement means.
What is the extent of court involvement?

The extent of the court involvement can be outlined as follows:
1. Once the application is filed:
The President of the Tribunal of First Instance, after having requested the opinion of the Commission for
Monitoring the Economic Enterprises may:
(i). Order the triggering of the judiciary settlement and the opening of an observation period;
(ii). Decide the rejection of the application;
(iii). Order the sale of the enterprise to a third party without going through an observation period when it
is clear that it is the only solution for the recovery the enterprise.
2. During the process of the judiciary settlement:
The Tribunal may notably:
(i). Suspend the procedures of prosecution and enforcement;
(ii). Oust the manager and replace him by a judicial administrator;
(iii). Prohibit the manager from making any further operation of transfer or pledge on his stock or shares
without authorization;
(iv). Invalidate decisions of the manager of the enterprise which were taken before the action is brought
before the Tribunal;
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(v). Approve the receivership plan.
How long will the insolvency process take?

There is no time limit imposed by the Law on Receivership. It is treated on case-by-case basis.
What other steps, such as notices, are required?

An extract of the Tribunal’s decision on the opening of the period of observance is recorded on the
Trade Registry; a copy is communicated to the Commission for Monitoring the Economic Enterprises.
The extract has to be inserted on the Official Gazette of the Republic of Tunisia to the diligence of the
clerk of the Court.
The Tribunal’s decision on the opening of the judiciary settlement; and its decision on the approval of
the receivership as well as the judgment declaring the bankruptcy, has to be recorded on the Trade
Registry. A copy is communicated to the Commission for Monitoring the Economic Enterprises. It is
published on the Official Gazette of the Republic of Tunisia.
The judicial administrator shall notify the labor inspection of any termination of employment contracts
and/or reduction of wages.
The decision of transfer of the enterprise and the call for tenders is published in the Official Gazette of
the Republic of Tunisia and by any other means decided by the supervisory judge.
What rights does the company as debtor benefit from?

i. Suspension of pursuits and acts of enforcement:
As per article 32 of the Law on Receivership, once the period of observance is opened, individual
pursuits and any acts of enforcement related to debts collection or any claiming of assets for non
payment of debts are suspended. Are equally suspended the rates of interests and damages and overdue
payments. Some exceptions though apply.
ii. Termination of contracts:
The enterprise may request, upon authorization of the judicial administrator, the termination of ongoing
contracts executed with third parties, clients, suppliers should the latter not be necessary for its activity.
Is there anything resembling a debtor in possession process?

Under Tunisian law, and to the best of our knowledge, we are not aware about any similar procedure.
Are there any local law red-flags particularly relevant to a situation?

To the best of our knowledge, we are not aware of any local law red-flags particularly relevant to a
situation.
Are there any political factors which may come into play?

We are not aware of any political factors which may come into play.
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3. Creditor issues
How are unsecured creditors affected?

Unsecured creditors may be affected when the company funds and assets do not cover all the debts.
How might a secured creditor enforce its security?

i. If a judiciary settlement is opened:
During the observance period, the claiming of assets resulting from the non payment of debts as well as
the enforcement proceedings are suspended.
ii. If bankruptcy is declared:
Secured creditors may continue enforcement of their security.
Will set-off apply and if so do any issues arise from this?

Please note that set-off does not apply except for a secured creditors in bankruptcy procedure.
Are there prevailing inter-company debt issues?

The Law on Receivership does not provide for any special measures in such situation.
Is creditor recourse available in respect of any company affiliates?

As per Article 478 of the CCC, bankruptcy or receivership proceedings opened against a company
affiliated to a group of companies can be extended to one of its affiliated companies when their assets
are confused or in case of embezzlement or abuse in the use of the company’s assets subject to
bankruptcy or receivership proceedings or if it is established that the debtor company is fictive or when
the affiliated company appear to be shareholders in that company.
Will a creditor committee be established and if so what is its role?

i. If a judiciary settlement is opened:
As per Article 25 of the Law on Receivership, the supervisory judge fixes the list of creditors and
designates among them one or more representatives in order to communicate to him the creditors’
observations.
ii. If bankruptcy is declared:
Creditors are regrouped into the mass of creditors.

4. Continuing the business
Who controls the company in a given procedure?

i. If a judiciary settlement is opened:
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As per article 26 of the Law on Receivership, the company is controlled by the judicial administrator.
ii. If bankruptcy declared:
As per article 467 of the Code of Commerce, the company is controlled by the supervisory judge.
How is the company financed?

The judicial administrator elaborates a receivership plan which includes the means to be implemented
for developing the company including, if necessary, the re-spreading of the debts, the rate of reduction of
the principal of these debts or related interests.
The judicial administrator may equally suggest to change the legal form of the company or to raise its
capital. He necessarily requests the views of the Commission of Monitoring of Economic Companies for
the elaboration of the plan, consults the creditor representatives while taking into consideration the
opinion of creditors concerning the rebate of their debts.
Is it possible to arrange DIP funding (or similar)?

We are not aware of a similar procedure available for the enterprise in Tunisia.
How will proceedings affect employees and what rights do they benefit from?

As per Articles 21, 36 and 38 of the Law on Receivership, if the recovery of the company needs the
termination of the labor contracts or the reduction of salaries and advantages, the judicial administrator
informs the Labour Inspection and waits for fifteen days the result of the conciliation procedure before
transferring the plan to the Commission of Monitoring Economic Companies and to the official receiver.
The authorized termination of a labor contract under the receivership plan is considered to be justified
by economic and technical reasons. Concerned persons preserve all their relating rights.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

As per Article 35 of the Law on Receivership, contracts binding the company are to be continued.
However, the judicial administrator or the debtor himself may request their termination from the
supervisory judge should they deem not be necessary for the company’s activity.

5. Claims issues and procedures
What is the method for the filing of claims?

As per Article 25 of the Law on Receivership, once designated, the supervisory judge fixes the list of
creditors. Creditors have to make sure that their debts have been recorded within 30 days from the date
of publication in the Official Gazette of the Republic of Tunisia of the opening of judiciary settlement.
No debt may be recorded after that deadline unless authorization of the Tribunal is obtained. In all
cases, no debt may be recorded after one year. Some exceptions apply.
What is the timing for the filing of claims?

See above
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How will claims rank?

In the light of the Law on Receivership, we understand that the debtors are ranked, during the judiciary
settlement as follows:
1. Super privileged creditors: i.e. employees, legal expenses made for the common interest of the
creditors for the conservation and the achievement of the common pledge;
2. Creditors with new debts of the company raised from the opening of the observance period and which
are necessary to the continuing of the activity of the company as well as the rent of assets and
equipments object of lease contracts which procedure of petition and for enforcement for their recovery
were suspended and which its due date is prior to the opening of the period of observance;
3. Secured creditors with debts arising prior to the opening of the observance period;
4. Unsecured creditors with debts arising prior to the opening of the observance period.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

Apart from the foregoing, we are not aware of any other method.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

The Code of Commerce Provisions do not provide for Cram-Down procedure.
How is the procedure formally concluded?

The alternatives are outlined as follows:
1. Decision on the continuing of the company’s activity: Full execution of the receivership plan or
judgment on the waiving of the enforcement of the receivership plan as the latter can no longer be
enforced;
2. Decision on the transfer of the company to third party: Distribution of the price to the creditors by the
judge in charge of the enforcement of the Tribunal’s decision;
3. Decision of lease or management lease of the company: Payment of creditors in accordance with the
receivership plan (if not, the receivership procedure may be re-opened);
4. Decision of winding up of the company: Radiation of the Company from the Trade Registry;
5. Declaration of bankruptcy of the company: Judgment on the closing of bankruptcy;
What is the outlook for creditor classes?

See above.
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7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

We are not aware of any non-formal procedures for restructuring.
Are there accelerated processes available?

As per Article 19 of the Law, the President of the Tribunal of First Instance may decide the assignment
of the enterprise without having recourse to the observance period if it is established that this is the
unique solution for restructuring the enterprise.

8. International Interaction
What international framework of rules applies to the company?
As per Article 8 of the Code of International Private Law, Tunisian jurisdiction has exclusive
competence with regard insolvency proceedings such as restructuring or bankruptcy proceedings.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

We are not aware of any special recognition of foreign proceedings regarding insolvency or bankruptcy
proceedings.
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Taiwan
Sheng-Chi Teng (Ms.) (co-ordinator) and and Mr. Willy Wang / Guo Ju Law Firm
www.guojulawfirm.com.tw, email:
willy.wang@guojulawfirm.com.tw / shengchi.teng@guojulawfirm.com.tw, tel: +886 2 2577 6123

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

A creditor may take security by mortgage or lien on debtor’s real estate, or pledge on debtor’s personal
property.
Furthermore, with regard to a creditor’s monetary claims or claims exchangeable for monetary claims,
in the event of the creditor’s showing of the impossibility or extreme difficulty to satisfy the claims by
compulsory execution in the future, that creditor may apply to the court for provisional attachment over
the debtor’s assets for purposes of securing the satisfaction of a compulsory execution.
Can transactions entered into by the company be vulnerable to attack?

According to the Bankruptcy Law of the R.O.C. (Taiwan), the bankruptcy trustee has the authority to
revoke the following acts which the company has taken within 6 month prior to the declaration of the
insolvency:
(i) assurance that was made within 6 months prior to the declaration of the insolvency, or
(ii) settlement of an undue debt.
What director liabilities might arise from the company trading while in distress?

The director shall take the joint liability with the company in bankruptcy.

2. Taking action
What formal procedures are available for the company?

When a company is in financial difficulties resulting in its incapability of paying off its debts, a creditor
or the persons stipulated under the Bankruptcy Law of the R.O.C. (Taiwan) may file for bankruptcy
application for the company.
What are the triggers for insolvency?

In the event of the loss incurred by a company aggregates to one half of its paid-in capital, the board of
directors shall convene and make a report to a meeting of shareholders.
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In the event that a company’s gross assets are less than its total debt and are insufficient to set off its
liabilities, the board of directors shall file for bankruptcy application to the court.
Who can place the company into insolvency proceedings?

(i) The creditors of the company or the company itself can place the company into the bankruptcy
proceedings when the company is incapable of paying off its debts.
(ii) In the event that the court finds the company is incapable of paying off its debts during any other
civil proceedings or executing proceedings, the court may declare the insolvency ex officio.
(iii) In the event of the aggregate assets of a company is insufficient to satisfy its liabilities during the
liquidation process, the liquidators shall file an application for declaration of bankruptcy
What is the extent of court involvement?

The extent of court involvement is wide. At the filing of bankruptcy application, the court should do the
necessary investigation and decide whether or not to grant the bankruptcy application. The court should
make its decision within 7 days upon its receipt of the application, unless an extension of another 7 days
is made on account of investigation necessity. If the court decides to grant the bankruptcy application, it
should appoint a bankruptcy trustee simultaneously.
How long will the insolvency process take?

It depends on the nature of each case and it is hard to calculate an average term. Sometimes, if all the
bankruptcy estates are cash only and there is no dispute between the creditors, it will be faster.
However, if the creditor committee cannot make a resolution of the method or price to liquidate the
bankruptcy estates, or the creditors raise objections to the distribution of the bankruptcy estates and file
an opposition to the court, it will take several years for the process to conclude.
What other steps, such as notices, are required?

The court should notify all the known creditors, debtors, people who possess the property of the
insolvent company and the registration authorities of the insolvent company or of that company’s
property.
What rights does the company as debtor benefit from?

The company as debtor can refuse any unsecured creditors who do not follow the bankruptcy process to
claim their rights. Furthermore, only the estates of the bankrupt company, as debtor, would be
distributed by the creditors who have filed their claims during the bankruptcy proceedings.

3. Creditor issues
How are unsecured creditors affected?

Unsecured creditors’ right will be regarded as the claims in bankruptcy if they lawfully file their claims
during the bankruptcy proceedings. In other words, an unsecured creditor cannot claim its right unless
it follows the bankruptcy proceeding to do so. The unsecured creditors can only receive distribution
from the bankruptcy estates.
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How might a secured creditor enforce its security?

A secured creditor may exercise its security by the general execution proceedings. If the result of the
execution is not enough to satisfy its right, the insufficient part will be regarded as a claim in bankruptcy,
and the creditor can join the distribution in respect of that unsatisfied part.
Will set-off apply and if so do any issues arise from this?

A creditor may apply set-off, regardless of the types of the debts. However, a creditor may not apply
set-off if the debt arises after the declaration of bankruptcy.
Will a creditor committee be established and if so what is its role?

A creditor committee can be called by the court ex officio, or upon the bankruptcy trustee’s and/or
supervisor’s application. The court should appoint a chairman to preside the creditor committee. The
creditor committee may elect a supervisor, decide the management of the bankruptcy estates, and decide
whether the company in insolvency should keep operating or be shut down.

4. Continuing the business
Who controls the company in a given procedure?

The bankruptcy trustee.
How will proceedings affect employees and what rights do they benefit from?

In the event that the insolvent company also stops its business, or suffers an operating losses or business
contractions, such company may lay off employees with prior notice. The employees of such company
will be entitled to a top-priority right in receiving up to six (6) months arrear wage which are payable
under the labor contract. The employees may file the arrear wages beyond six (6) months as the claims
in bankruptcy.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

The contracts entered into by the insolvent company shall be performed by the bankruptcy trustee or
under the approval of bankruptcy trustee. In the event that a supervisor has been elected by the creditor
committee, the performance shall be approved by the supervisor.
Furthermore, a contract or a commercial arrangement usually stipulates that one party’s insolvency is a
reason for the other party to terminate that contract or commercial arrangement. Therefore, if a contract
or a commercial arrangement is terminated because of one party’s insolvency, that contract or
commercial arrangement will cease being performed.

5. Claims issues and procedures
What is the method for the filing of claims?

The creditors who obtain unsecured right before the declaration of bankruptcy shall file their claims to
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the bankruptcy trustee.
What is the timing for the filing of claims?

The court will set the period for the filing of claims when it declares a company’s bankruptcy. The
period shall be no less than fifteen (15) days and no more than thirty (30) days from the date of
bankruptcy declaration.
How will claims rank?

(1) First priority
The expenses and debts of bankruptcy estates enjoy the first priority to be distributed.
The expenses of bankruptcy estates include:
(i) the expense arising from managing, liquidating, and distributing the bankruptcy estates,
(ii) the necessary litigation expense for all creditors’ common benefit,
(iii) the remuneration for the bankruptcy trustee.
The debts of bankruptcy estates include debts which are:
(i) arising from the bankruptcy trustee’s act which related with the bankruptcy estates,
(ii) arising from the performance of bilateral contracts entered into by the company in insolvency,
(iii) arising from voluntary service for the bankruptcy estates, and
(iv) arising from unjust enrichment of the bankruptcy estates.
(2) Claims in bankruptcy, inferior to the first priority
The claims with preference right on any property of the bankruptcy estates shall be distributed prior to
other claims.
(3) The claims below shall not be filed as claims in bankruptcy:
(i) the interests arising after the declaration of bankruptcy,
(ii) the expenses for joining the bankruptcy proceedings,
(iii) the damage or penalty arising from any non-performance because of the declaration of
bankruptcy, and
(iv) any penalties, fines or imposition payment from the government.

6. Conclusion of insolvency procedure
How is the procedure formally concluded?
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The bankruptcy trustee shall file a distribution report to the court after the distribution is completed.
The court shall make a ruling for concluding the process after it receives the said report. However, if
any estate is found after the distribution plan is declared but within three (3) years upon the court’s
ruling for concluding the process, the bankruptcy trustee shall proceed with a supplemental distribution
upon the court’s approval.
If the bankruptcy estates are not enough to pay off the expenses and the total debts, the bankruptcy trustee
shall file a motion to terminate the process. In this situation, the process will also be concluded by the
court’s ruling to grant the motion.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

If the company is a company limited by shares and it is likely to be rebuilt or rehabilitated, a creditor or
creditors of such company who have claims equivalent to 10% or more of the capital from the total
number of issued shares may apply to the court for reorganization of that company in order to avoid
bankruptcy and dissolution.

8. International Interaction
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

According to the Bankruptcy Law of the R.O.C. (Taiwan), foreign bankruptcy proceedings have no effect
over the bankrupt company’s property in Taiwan.
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United Kingdom
Louise Verrill, Partner, Brown Rudnick LLP
www.brownrudnick.com, email: lverrill@brownrudnick.com, tel: 44 207 851 6072

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Typically the creditor will take security by way of a charge over the debtor’s assets. However, other
options may include security by way of:
Pledge: where the creditor will take possession of assets until the debt is repaid;
Lien: where the creditor gains the right to assets; or
Mortgage.
Can transactions entered into by the company be vulnerable to attack?

If, within specified periods before the insolvency, a company enters into certain types of transactions,
the liquidator or administrator may be able to challenge them, for example as:
(i). Wrongful or fraudulent trading;
(ii). Transactions at an Undervalue;
(iii). Transactions Defrauding Creditors; or
(iv). Preferences.
Any floating charges may also be invalid if created within two years of the commencement of the
winding up or appointment of an administrator.
What director liabilities might arise from the company trading while in distress?
Directors have a duty to act in the interests of creditors when a company is facing insolvency or is
insolvent. Directors could face liabilities, for example, for wrongful or fraudulent trading or
misfeasance if the liquidators see fit to apply to the court with such a claim. Misconduct, could result in
disqualification from office for up to fifteen years.

2. Taking action
What are the triggers for insolvency?
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The Court must be satisfied that the company is, or is likely to become, unable to pay its debts as they
fall due (the ‘cash flow’ test), or that the value of the company’s assets are, or are likely to become, less
than the amount of its liabilities (the ‘balance sheet’ test).
What formal procedures are available for the company?

The main procedures are:
Administration
Appointed administrators conduct the business and affairs of the company (often by continuing to trade
the business) with a view to realising as much money as possible for the creditors of the company. An
administration has a “cascade of objectives”. The first objective is the rescue of the company as a going
concern. To the extent that this is not realisable or if this would be less beneficial to the creditors as a
whole then the second objective takes effect which is to achieve a better result for the creditors as a
whole than would be likely if the company were wound up without first being in administration. Finally
if this second objective is not achievable the third objective of the administration is to realise the
company's property for the benefit of one or more secured or preferential creditors.
The Special Administration Regime (‘SAR’)
SAR is aimed at providing a better framework for the administrators of collapsed investment banks and
institutions.
Liquidation (often known as ‘winding up’) of which there exist two types:
(i). Compulsory - a court based procedure; and
(ii). Voluntary – which may be members initiated (‘MVL’) if the company is solvent or creditor initiated
(‘CVL’) if the company is insolvent.
Company Voluntary Arrangement (‘CVA’)
A CVA allows a company to address its financial difficulties through compromise or other arrangement,
between the company and its creditors (see Part I of the Insolvency Act 1986). A CVA is implemented
under the supervision of an insolvency practitioner known as the ‘nominee’ before implementation of the
CVA, and as the ‘supervisor’ afterwards.
Scheme of Arrangement
A scheme of arrangement is a statutory procedure under Part 26 of the Companies Act 2006 which
allows a company to make a compromise or arrangement with its members or creditors (or any class of
them). Each class of creditor votes separately.
Who can place the company into insolvency proceedings?

Administration
(i). Out of court appointment by company/directors
The company/directors must demonstrate that the cash flow test is met, and the proposed administrator
must declare in a statement, filed with the Court, that he believes that the purpose of administration is
reasonably likely to be achieved.
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(ii). Out of court appointment by Qualifying Floating Charge (‘QFC’) holder
The holder of a QFC who wishes to appoint an administrator may do so if the terms of his security
instrument allow it. The QFC holder must give notice of intention to appoint to any prior ranking QFC
and file it at Court.
Court appointment
An application to the Court for the appointment of an administrator may be made by either the company,
its directors, or one or more creditors of the company, or a combination of them.
An interim moratorium commences upon the application being made. The full moratorium takes effect
when the order is made. However, where an administrative receiver is already in place the moratorium
does not take effect until his appointor consents to the application.
Liquidation
Compulsory: a creditor, director, administrator / liquidator (if applicable) may apply for a court order.
Voluntary: the shareholders by special resolution.
CVA
The shareholders and creditors approve the CVA following a proposal from the directors or
administrator/liquidator (if applicable). The authorised nominee reports to the Court as to whether the
proposal should be put to the shareholders and creditors. A simple majority of shareholder approval is
required and creditors representing at least three-quarters of debt owed.
Scheme of Arrangement
The company, administrator/liquidator (if applicable), any creditor or shareholder can petition the Court
to order a meeting of creditors or shareholders to agree an arrangement.
Is there anything resembling a debtor in possession process?

No.

3. Creditor issues
Administration
An administrator may pay dividends to secured and preferential creditors. He can only pay dividends to
unsecured creditors with the permission of the Court.
The effect of the moratorium is to grant the company breathing space by giving it protection from its
creditors.
Under a moratorium:
(i). no step may be taken to enforce security over the company's property except with the consent of the
administrator or permission of the Court;
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(ii). no step may be taken to repossess goods in the company's possession under a hire purchase
agreement: this includes a conditional sale agreement, chattel leasing agreement and a retention of title
agreement except with the consent of the administrator or permission of the Court;
(iii). a landlord may not exercise a right of forfeiture by peaceable re-entry except with the consent of
the administrator or permission of the Court;
(iv). no legal process (which includes execution and distress) may be commenced or continued against
the company or its property except with the consent of the administrator or permission of the Court.
The exception to the moratorium is where the Financial Collateral Regulations apply – the holder of
‘financial collateral’ is not bound by the moratorium and remains entitled to enforce its security. This
applies to situations where the collateral taker has possession of the collateral and the collateral is in
the nature of a financial instrument or cash.
Liquidation
Secured creditors have the right to enforce their security for the full amount of the debt. If the value of
the debt exceeds that of the security the creditor will rank as unsecured for the balance. Unsecured
creditors have no rights of enforcement.
CVA
A CVA binds all unsecured creditors of a company but does not affect the rights of secured or
preferential creditors unless they agree to the proposals. A moratorium is now available to small
companies (as defined by the Companies Act 2006).
Scheme of Arrangement
Until the scheme is approved, creditors may take any enforcement action available to them.
Will set-off apply and if so do any issues arise from this?

Administration
Set-off only applies following notice from the administrator of an intention to make a distribution to
creditors.
Liquidation
If, prior to the liquidation, there have been mutual credits, debts or other mutual dealings between the
company and its creditors proving a debt in the liquidation, mandatory set-off will apply.

4. Continuing the business
Who controls the company in a given procedure?
Administration
A UK administrator takes over running the company from its directors and acts as agent of the company.
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The administrator may sell all or part of the company’s assets. This is the case even in respect of assets
that are subject to a floating charge. The holder of the floating charge will have the same priority in
respect of the proceeds of sale as it had over the disposed of property.
The administrator also has power, subject to obtaining a court order, to dispose of property that is
subject to a fixed security interest or of property in the company’s possession that is the subject of hire
purchase or retention of title arrangements or leases. The disposal proceeds must be paid to the security
holder or owner of the property.
Liquidation
The liquidator gains control after appointment and the powers of the directors cease.
CVA
Once approved, the nominee becomes the ‘supervisor’ whose level of control will depend upon the
terms of the particular arrangement.
Scheme of Arrangement
The directors of the company retain control.
How is the company financed?

Financing will vary according to each procedure. In administration, administration expenses will rank
above the claims of floating charge holders and behind the claims of fixed charge holders. The
administrator may also borrow and cause the debtor to grant security for any borrowing undertaken.
Such security will not, however, have automatic priority and the administrator has limited ability to
obtain Court approval to override existing negative pledges.
There is no equivalent market for DIP lending in the UK.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

Administration
The appointment of a UK administrator may entitle a contract counterparty to terminate its contract with
the debtor, depending on the terms of the contract. This can result in suppliers and customers taking the
opportunity to renegotiate their contracts with the administrator. However, the administrator cannot
reject unprofitable or burdensome contracts.
Administration has the potential to erode the value of a business. A landlord may not terminate a lease
by peaceable re-entry if the tenant goes into administration.
The moratorium does not prevent a counter-party from exercising its right to terminate a contract with
the company if the contract contains such a right (though it prevents legal process being commenced).
Liquidation
The liquidator may terminate any onerous contracts to allow the company to avoid future liabilities. He
will also wind down the business.
CVA / Scheme of Arrangement
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This will be dependent upon the specific terms of the arrangement.

5. Claims issues and procedures
How will claims rank?

Administration
In administration the following rules of priority apply:
(i). The administrator’s costs of realising fixed assets
(ii). fixed charge holders
(iii). obligations incurred under new contracts
(iv). general expenses and costs of administration
(v). preferential creditors
(vi). floating shareholders
(vii). unsecured creditors (only with approval from the Court)
(viii). shareholders
Liquidation
Creditors seeking to claim must prove their debt by submitting a formal claim (‘proof of debt’) to the
liquidator. Claims will rank similarly to Administration Priority above.
CVA / Scheme of Arrangement
Creditor ranking will be dependent upon the specific terms of the arrangement / scheme (see cram-down
below).

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

Administration does not result in a cram down of the company’s debt. However, the administrator may
assist in facilitating a scheme of arrangement or CVA (see below).
Cram down is available for both schemes of arrangement (under Part 26 of Companies Act 2006 require
majority in number of creditors, three quarters in value of claims) and for CVAs. Proposals for these
usually need to be approved by more than half in value of the shareholders and more than three quarters
in value of the creditors.
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How are the procedures formally concluded?
Administration
The usual exit from administration for a company with insufficient assets to meet its liabilities is a CVA
or Scheme of Arrangement (either of which can lead to a cram down (including of secured debt in the
latter case)) or liquidation. Where the objective is to keep the company running as a going concern, and,
this is achieved, the administrator will resign and the directors will re-assume control. Note also that
there are a number of rules – such as time bars and Court procedures which may conclude an
administration.
Liquidation
The company is dissolved 3 months after the final creditors meeting.
CVA
Upon successful completion of the terms of the CVA, a company reverts to its original status whereby the
directors and shareholders regain control. Should the CVA fail, another procedure may be commenced.
Scheme of Arrangement
Following implementation of the scheme, the company reverts to its original status.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

Negotiating a non-statutory restructuring may be possible. Potential limiting factors include:
(i). viability of the underlying business;
(ii). terms of the company’s finance documents; and
(iii). indemnity of the lenders
Debt equity swaps are increasingly sought from US holders of UK bonds.
Are there accelerated processes available?

Pre-packaged sales: a company enters administration and its assets are immediately sold.

8. International Interaction
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

Governing rules include:
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(i). The EC Regulation: insolvency proceedings opened in a member state must be recognised in all
other member states.
(ii). Cross Border Insolvency Regulations 2006: dictates that foreign proceedings must be recognised in
any country.
(iii). Insolvency Act 1986: s.426 demands co-operation between specified jurisdictions.
(iv). Letters of Request.
(v). Common law: Case law is developing and a universalist approach to insolvencies is being
championed by some leading insolvency lawyers and practitioners.
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Uruguay
Agustina Loinaz, ALS Global Law & Accounting
www.alsuruguay.com, email: aloinaz@alsuruguay.com, tel: (+598) 2900 9730

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

1. Mortgages: Mortgages need to be registered at the Public Registration Office to maintain the
preference right over other mortgages that could be held over the same property.
2. Pledges: Over goods that can be taken into custody by the creditor or kept in the debtor‘s custody.
3. Liens.
4. Guarantees: it can be established that if the debtor doesn’t pay under the terms of a contract, a third
party “the guarantor” will pay in the debtor’s name.
5. Embargo; this can only be done by Judge. The creditor should make the request to the judge
immediately after it is found that there has been a first delay of a payment. The embargo could be
specific over an asset or generally over all debtors’ present and future assets.
The embargo needs to be registered, and guarantees that in case the debtor doesn’t pay, the creditor can
execute over that asset. However, mortgagees and pledges have preference over an embargo.
Can transactions entered into by the company be vulnerable to attack?

Transactions and any other contract entered into by the company can be attacked to restore the assets of
the company, before the declaration of insolvency. To achieve this goal, the Judiciary Act Statemen and
Corporate Reorganization No 18 387 2008 provides special action called an Action of Revocation.
Object of the action
This action aims to provide for the reintegration of the active mass, assets or rights that had left the
debtor's assets before the insolvency..
The transactions that can be the object of this action are ones which presumably have been made with
intent to defraud creditors or, at least, have the potential to deplete warranties.
The reintegration process is only necessary when the obligations and debts of the company exceed the
assets which guarantee the payment to the creditors. If the assets of the company which could be subject
to closing sale or execution are sufficient, there is no need to revoke the transaction, even those
presumed unlawful.
There are acts or transactions that are considered intrinsic or inherent in the business of the debtor
which cannot be revoke. The exception is justified by the need to respect the acts and contracts which
the company can’t function without.
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The objective of the revocation action is to restore things to the state they were immediately prior to the
conclusion of the transaction or contract now revoked.
What liabilities might director arise from the company trading while in distress?

When managers or directors acting within the law, diligently, within the limits of the corporate purpose
and in accordance with the bylaws, there is no personal responsibility for the performance of acts of
management and representation. The consequences of their actions fall within the given company.
Director responsibility will be born when, in the management of corporate business and in company
representation, directors violate legal provisions or rules or commit offences of care. The inertia of the
directors in the exercise of their duties and negligence in observing their commitments are also a source
of liability.

2. Taking action
What formal procedures are available for the company?

According to the Law “Judicial Declaration and Corporate Reorganization Competition” the insolvency
of the debtor can be solved with a 1) payment agreement (which can be broad and flexible in content) or
can be derived from the 2) liquidation of assets (bankruptcy). Both stages have in common the aim to
satisfy creditors of the debtor. They differ as to the means used to do so.
Payment Agreement
A payment agreement is a preclusive nature pact concluded between the debtor and a majority of
creditors, which is binding on all creditors (logically the signatories but also dissidents and the absent).
Once in the liquidation phase it is impossible to convene a payment agreement.
The objective of the payment agreement is to agree a formula for payment of the obligations of the
debtor. The law does not deal with such the substance of the agreement, but greatly expands the list of
payment formulas and leaves a door open for the debtor to create any legal solution..
Besides the traditional amend and extend provisions, it allows the transference of property, the
establishment of a company to unsecured creditors, the capitalization of liabilities, the creation of a
trust, the reorganization of the company, the administration of the property or any other content,
wherever permissible. Finally, the Law allows that the agreement provides for the delivery of the
debtor's assets to a cooperative of workers, incorporated for some or all staff.
Bankruptcy
This process implies the execution/auction/sale of the company’s’ assets to pay the creditors. It can also
imply the arrest of the debtor in case of fraud and the judicial occupation order of all property of the
bankrupt and his books, papers and documents; The arrest of telegraphic correspondence of the debtor;
the prohibition of payments or deliveries of the debtor.
What are the triggers for insolvency?

The state of insolvency of the debtor is presumed in the following cases:

370

1. When there are more debts than assets, determined in accordance with appropriate accounting
standards.
2. When there are two or more liens or execution claims against the debtor for an amount greater than
half the value of the company’s assets capable of execution.
3. When there are one or more obligations of the debtor, which have expired more than three months
ago.
4. When the debtor had failed to pay its tax obligations for over a year.
5. When there is permanent closure of the location of the establishment where the debtor conducts
business.
6. When the Central Bank of Uruguay had ordered the suspension of one or more bank accounts of the
debtor or the closing of the debtor's accounts in the banking system.
7. When, in the case of private agreement of reorganization, the debtor fails to appear in court.
However the presumption made by these cases about that the Company is insolvent can be proof wrong.
The state of insolvency of the debtor is confirm in the following cases:
1. When the debtor requests it.
2. When the debtor has been declared bankrupt, or any other form of bankruptcy by a judge of the
country where that debtor is domiciled.
3. When the debtor had made fraudulent acts to obtain credit
4. When there is an absence of the debtor or administrators to meet their obligations.
What is the process for filing?

Payment Agreement
The presentation of one or more proposed agreements is a debtor's right, it is not primarily restricted by
the insolvency.However, the debtor does not enjoy absolute freedom: the debtor must submit his
proposal in a given time and meet certain formal requirements.
Special report on the continuation of the settlement:
A trustee or auditor is named to report on the feasibility of the continuation or liquidation plan. The
report must refer exclusively to its viability, that is, the possibility of the future of the plan based on
legal and accounting documents. In other words, the trustee or the auditor, should predict the success or
failure of the proposed solution.
Opposition
Even if an agreement has obtained the necessary majority, creditors who have been unlawfully deprived
of the right to vote or who voted against the proposed agreement or against the trustee or the auditor,
may challenge the agreement before a judge.
Bankruptcy
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The triggers of insolvency described above must be proven/demonstrated to a Judge.
Who can place the company into insolvency proceedings?

1. The debtor.
2. Any creditor.
3. Any of the administrators or liquidators of a legal person, even if they lack powers of representation,
and members of the internal control body.
4. The partners personally liable for the debts of the civil and commercial companies.
5. The co-debtors, guarantors or guarantors of the debtor.
6. Stock exchanges and trade associations with legal employers.
7. In the case of inheritance, any heir, legatee or executor.
The debtor will be required to apply for its own insolvency within thirty days of having become
insolvent or of knowing of his state of insolvency.
The process is call “voluntary” when requested by the debtor,and will be call “necessary” in the other
cases.
What is the extent of court Involvement?

Payment Agreement
Powers of judge
The law establishes that the court must make an order "approving the agreement" if there are no
objections. However, this wording also contrasts clearly with the following article - which provides for
the case where objections have been deducted - which provides that the court shall render judgment
"approving the agreement or not."
In the absence of opposition, the law only gives one day for a judge to approve the agreement.
Bankruptcy
The court will decide on:
1. The suspension or limitation of the debtor free will to manage its assets.
2. The appointment of a trustee or administrator of the business.
3. Whether to ask for a meeting of Creditors to be held within a maximum period of one hundred eighty
days.
4. The registration of the judgment on the National Register of Personal Acts, Section Bans and
publication of an excerpt of it in the Official Journal.
The decision of the judge may be appealed by the debtor or by anyone with a legitimate interest, within
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six days of the last publication.
What other steps, such as notices, are required?

Payment Agreement
Requirements for submission of proposals
Opportunity
The law states that the proposal is to be presented, at least sixty days before the creditors' meeting.
If the debtor does not file a proposed agreement at the time appointed on the board, the judge is required
to order the execution of the company assets.
Formal requirements
The agreement must be submitted in compliance with certain requirements of form:
1. It must be submitted in writing to the judge. The text should clearly explain the payment proposal and
conditions.
2. The proposal must be signed by the debtor.
Bankruptcy
The Court shall register the resolution within twenty-four hours.
The publication of the extract of the judgment will be sorted and processed directly by the Court, within
twenty four hours of issuance. The Official Journal will then be published immediately.
What rights does the company as debtor benefit from?

Bankruptcy
Continuation of the activity of the debtor: The judicial declaration of insolvency does not imply the
cessation or closure of the activity of the debtor, unless the court decides otherwise at any time during
the contest, at the request of the debtor, creditors, the trustee or receiver.
Payment Agreement
1. Continuation of the activity of the debtor.
2. The creditors can’t claim their credits owe by the company during the time of the agreement.
Are there any political factors which may eat into play?

No.

3. Creditor issues
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All creditors, whatever their nationality or domicile, will be included in the list of creditors subject to
claim the debt.
Equal treatment shall be given to all creditors within the same class, subject to certain exceptions
expressly provided by law.
Effects on Creditors
How might secured creditor to enforce its security?

Preferential loans
1. Mortgages
The property is the object to be executed to pay this creditor. The execution goes to pay the mortgage,
interest and costs and expenses. If there is a remnant it will go first to other secured creditors and then to
unsecured creditors. In case there is more than one mortgagee the preference will go to the oldest
mortgagee that was registered.
2. Pledges
Pledges apply the same rules for mortgagees; but the property can be movable. The property is the
object to be executed to pay this creditor. The execution goes to pay the pledge, interest and costs and
expenses. If there is a remnant it will go first to other secured creditors and then to unsecured creditors.
In case there is more than one pledge the preference will go to the oldest pledge recognized by the
Commercial Law.
3. Labor Creditors
The labor creditor whose claim has been recognized by past judgment on res judicata has a preference
over the rest of common creditors. If there is more than one the payment will be a pro rata.
How are unsecured Creditors affected?

Common creditors: Unsecured creditors have no preferences or privileges (art. 1750 C. Com). These
creditors will be paid at the end of the process from the remnant of the execution of the assets.. The
payment to this creditors is made a pro rata (each creditor will get the same percentage of their credit),
meaning that it doesn’t matter if the debt.is older in comparison to other creditors debt, both will be pay
in the same percentage.

4. Continuing the business
Who controls the company in a given procedure?

During the process the Company, the creditors or the judge can appoint some creditors or an auditor to
control the company, with different levels of power to intervene in the Company.
1. The shareholders can appoint an auditor who does not displace the governing body of the company
(coexist). The auditor functions are; examination of the business and advice
2. Precautionary agreements (judicial and extrajudicial) of the judicial liquidation:
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For precautionary agreements of corporations, the law provides two types of interventions. One of them
is to put in two intervening creditors who will be observers of the debtors business and its purpose to
ensure the preservation of the debtor during the pendency of the process.
The other, involves the appointment of a creditor to audit the performance of the debtor, while serving
under the reorganization.
Provisional Intervention
The judge can appoint, in the same act, two informant creditors auditors. Creditors should be chosen
from the twelve largest non-privileged, or controlling affiliates or members of an economic group.
These creditors are appointed in order to intervene and report on the course of business. Their function
includes the examination of books and records of the debtor’s company. The company will also render
accounts to the designated administrator. The designated creditors must report on the progress of the
business , the accuracy of the documents attached to the management and on the basis of the bankruptcy
petition.
Definitive intervention
At the meeting of creditors it is appointed two auditors. These auditors have the task of intervening in
the management of the company. The corporation cannot sell its property, receive or pay any amount or
make acts of administration, without the permission or assistance of the auditors.
Designation of the auditor
The designation may occur in different instances.
a. Appointment by judge
b. Appointment by special majority of creditors.
Functions
a. intervenes in the course of business of the debtor;
b. makes a report on the state of business, the reasons given in the specification and business conduct of
the debtor and
c. attends the meeting of creditors.

5. Conclusion of insolvency procedure
Do cram-down procedures exist?

No
How is the procedure formally concluded?

Bankruptcy
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The administrator will continue managing the company until all assets of the debtor are executed and the
result is distributed between creditors depending on their creditor class.
Payment Agreement
Debtor’s company will continue with its business and will pay its creditors in the terms of the agreement
until the last creditor is paid.

6. Alternative forms of restructuring
Are there non-formal procedures available to the company?

Negotiations with creditors are possible but it is recommended that this is done by the legal process of
payment agreement.
Are there accelerated processes available?

No

7. International Interaction
What international framework of rules applies to the company?

- Tratado de Montevideo de 1940 to apply by the MERCOSUR: Applies the jurisdiction of the country
where the commercial establishment is located. In case there are establishments in different countries, it
will apply for each establishment in the jurisdiction of the country is located, so there will be many
processes. It doesn’t matter the nationality of the debtor.
- Convención Interamericana sobre Conflicto de Leyes en Materia de Sociedades Mercantiles de 1979
What is the approach of the company's jurisdiction in Respect of recognition of foreign proceedings?
Art. 192 to 195 of the Uruguayan company law; which establishes that the foreign companies will be
regulated by the place of incorporation, unless that regulation goes against Uruguayan Order Public.
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USA
Daniel J. Saval, Partner, Brown Rudnick LLP
www.brownrudnick.com, email: dsaval@brownrudnick.com, tel: +1 212-209-4905

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Lien: where the creditor takes security interest and gains the right to assets; or
Mortgage: a security interest in specific real estate property.
Processes and requirements for perfection of security interests vary state-by-state.
Can transactions entered into by the company be vulnerable to attack?
If, within specified periods before the debtor’s insolvency, it enters into certain types of transactions,
those transactions may be subject to attack by the trustee, debtor-in-possession, or its creditors as either:
(i). Preferential transfers;
(ii). Intentionally fraudulent conveyances;
(iii). Constructively fraudulent conveyances: debtor received less than reasonably equivalent value and
either (i) insolvent when transfer made or became insolvent thereby,(ii) engaged in business for which
remaining property was unreasonably small, or (iii) debtor intended to incur, or believed it would incur,
debts beyond its ability to repay;
(iv) Fraudulent conveyances under state law (usually provides longer look-back period for
transactions).
What director liabilities might arise from the company trading while in distress?
In contrast to many other jurisdictions, the United States does not recognize trading-while-insolvent
liability as an independent claim against directors. Liability may attach on another grounds, such as
fraud or misrepresentation. When a company is in what courts describe as “the zone of insolvency,”
directors’ traditional duties of loyalty and good faith to the company and its shareholders are extended to
its creditors as well. Breach of either duty to a creditor may give rise to liability on a derivative basis.

2. Taking action
What are the triggers for insolvency?

The Bankruptcy Code does not require formal insolvency as a precondition to filing for relief. The two
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chief tests for insolvency that courts use in evaluating a debtor’s financial condition are:
(i). Cash-flow insolvency: when a debtor is unable to meet its obligations as they come due; and
(ii). Balance sheet insolvency: when a debtor’s liabilities exceed its assets.
What formal procedures are available for the company?

The main procedures are:
Reorganization (Chapter 11): The debtor in most cases remains in possession of its assets and continues
to operate its business as the “debtor-in-possession.” Certain corporate actions—including those
outside the debtor’s ordinary course of business—require court approval. During the initial phase of the
reorganization, the debtor-in-possession has the exclusive right to propose a plan of reorganization and
solicit the votes of creditors in favour of that plan. Following this initial exclusivity period, other
parties in interest, including the debtor’s creditors and equity holders, may propose rival reorganization
plans. In addition, any party in interest may, for cause shown, seek to have a reorganization converted to
a liquidation (Chapter 7 case).
Liquidation (Chapter 7): In the typical case under Chapter 7, a debtor’s officers and directors are
removed, a third-party trustee is appointed to wind down the debtor’s operations and to collect and sell
its assets, and disbursements are then made to the debtor’s creditors.
Receivership: In addition to relief under federal bankruptcy law, state law may provide for creditors to
have a receiver appointed to replace a debtor’s management, wind down its business, and pay its debts.
Who can place the company into insolvency proceedings?

A debtor may file a voluntary petition for relief either to reorganize or liquidate. State corporation law
and a company’s charter and bylaws will define who is empowered to file a petition. Approval of a
debtor’s board of directors is generally required.
An involuntary petition for relief may be filed by a debtor’s unsecured creditors. Federal bankruptcy
law requires the support of three holders of non-contingent, undisputed unsecured claims against the
debtor. State receivership law varies but generally requires similar creditor support.

3. Creditor issues
A key feature of U.S. insolvency law is the automatic stay. From the time of the debtor’s filing for relief,
any and all collection activities by the debtor’s creditors must cease, with violation punishable by court
sanction. The automatic stay applies not only to traditional collection activities—for example,
foreclosing on collateral—but to any activity that could threaten the property of the debtor’s estate,
including the commencement or continuation of any lawsuit against the debtor and the creation of any
lien or other security interest in the debtor’s property. The automatic stay also requires the turnover of
any property of the debtor that is in the possession of a third party. What is more, courts will, under
certain circumstances, extend the automatic stay to the debtor’s officers and directors as well as its
parents, subsidiaries, and affiliates, barring any collection activity against those individuals and entities.
Will set-off apply and if so do any issues arise from this?
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The Bankruptcy Code, under certain circumstances, preserves a creditor’s right to set off an outstanding
obligation it owes to the debtor with one that the debtor owes to it. The chief requirement for a set off is
the notion of mutuality, generally understood to mean that the debtor’s and creditor’s obligations are
directly related to each other, rather than being owed to a related or third party. Set offs that do not meet
this requirement, however, violate the automatic stay.

4. Continuing the business
Who controls the company in a given procedure?

Reorganization: Under Chapter 11, the debtor normally retains control of its own operations as debtorin-possession. Creditors and other parties in interest may request that the court appoint a trustee to
replace the debtor’s management for cause shown or where such appointment is in the best interests of
creditors and the estate, but such relief is rarely granted.
Liquidation: Under Chapter 7, a trustee is appointed to manage the debtor’s affairs, wind down its
business, liquidate its assets, and make distributions to its creditors.
Receivership: In a receivership, the debtor’s management is replaced by a court-appointed receiver,
who has the same role and duties as a trustee under federal bankruptcy law.
How is the company financed?

“Debtor-in-possession financing” (“DIP financing”) is generally available to fund the debtor’s continued
operations while it is reorganizing. Such financing is only available upon court approval. DIP financing
is often provided by a debtor’s prepetition creditors and is typically granted higher priority in the
debtor’s capital structure than its prepetition debts. Liens securing DIP financing can prime the liens of
prepetition lenders, provided the prepetition lenders receive adequate protection for any diminution in
value. In addition, financing to aid the debtor in exiting its reorganization (“exit financing”) is generally
available, subject to the approval of its creditors as part of the general plan confirmation process
discussed below. Because DIP and exit financing is procured in the private market, the terms a court—
and creditors—will accept often depends on prevailing market conditions.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

In general, a debtor’s contracts are unaffected by its filing for relief under the Bankruptcy Code. U.S.
law explicitly provides that so-called “ipso facto” clauses—contractual provisions that purport to
terminate the contract upon a party’s filing for relief—are ineffective once a debtor is in in-court
reorganization (however, there are certain exceptions, including in relation to contracts to extend credit
or financial accommodations). The debtor retains the ability during the course of its reorganization to
decide whether to assume or reject its outstanding commercial contracts and leases. Those contracts that
are assumed become property of the debtor’s estate and may be assigned by the debtor, either to itself
post-reorganization or to a third party.
Importantly, the law is unsettled on a debtor’s ability to assume and assign intellectual property
agreements running in its favour. Courts are split as to whether patent, copyright, and trademarks
licenses are freely assignable, with many requiring the consent of the licensor.
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5. Claims issues and procedures
How will claims rank?

The following priority rules (with certain exceptions generally inapplicable to corporations) apply in
both reorganizations and liquidations:
(i). Secured claims (including, if allowed, related fees, interest, and costs);
(ii). Administrative expense claims;
a. Superpriority DIP financing claims;
b. Adequate protection claims;
c. All other administrative expenses;
(iii). Wage and salary claims from the period immediately preceding the debtor’s filing;
(iv). Employee benefit plan claims;
(v). Government tax claims;
(vi). Unsecured claims; and
(vii). Equity-holders’ claims.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

Cram-down procedures exist only in reorganizations. The specific procedures are codified in the
Bankruptcy Code. The Bankruptcy Code requires that at least one class of impaired creditors vote to
accept the reorganization plan, and the remaining classes of impaired creditors can be crammed down.
How are the procedures formally concluded?

In a reorganization, a case is concluded after a debtor’s plan of reorganization is confirmed by the
bankruptcy court, following voting on the plan and the court’s adjudication of any objections to the plan.
A reorganized debtor emerges with a discharge of its prepetition obligations. A liquidation is concluded
when the trustee has collected all of the debtor’s assets, liquidated them through sales or litigation
recoveries, and distributed the proceeds, pro rata, to the debtor’s creditors. Following the liquidation,
the debtor’s prepetition obligations are discharged and the debtor ceases to exist.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?
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Negotiating a non-statutory restructuring may be possible. Potential limiting factors include:
(i). viability of the underlying business;
(ii). obtaining requisite creditor consent (in the case of public bonds, note that outside of a formal
insolvency proceeding, US law does not allow a change in payment terms to be binding on a dissenting
holder);
(iii). terms of the company’s finance documents; and
(iv). indemnity of the lenders.
Are there accelerated processes available?

Prepackaged filings: when a debtor enters reorganization after the requisite votes in favour of the
reorganization plan have already been solicited and obtained.

8. International Interaction
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

In 2005, the Bankruptcy Code was amended to include Chapter 15, which governs ancillary and other
cross-border insolvency cases. In doing so, the United States adopted the Model Law on Cross-Border
Insolvency (the “Model Law”) promulgated in 1997 by the U.N. Commission on International Trade
Law (“UNCITRAL”).
The stated purpose of Chapter 15 is to provide effective mechanisms for dealing with insolvency cases
involving debtors, assets, claimants, and other parties of interest in more than one country. The
Bankruptcy Code provides that this general purpose is realized through five specific objectives:
(i). to promote cooperation between the United States courts and parties of interest and the courts and
other competent authorities of foreign countries involved in cross-border insolvency cases;
(ii). to establish greater legal certainty for trade and investment;
(iii). to provide for the fair and efficient administration of cross-border insolvencies that protects the
interests of all creditors and other interested entities, including the debtor;
(iv). to afford protection and maximization of the value of the debtor's assets; and
(v). to facilitate the rescue of financially troubled businesses, thereby protecting investment and
preserving employment.
In keeping with the Model Law, Chapter 15 provides for the recognition of a foreign proceeding only if
it is pending in the country where the debtor has the center of its main interests (a “foreign main
proceeding”) or in a country where the debtor has an establishment, i.e., a place of non-transitory
economic activity (a “foreign nonmain proceeding”).
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Vietnam
Dang The Duc, Steve Jacob, and Tran Quang Indochine Counsel
www.indochinecounsel.com, duc.dang@indochinecounsel.com, tel: +848 3823 9640

1. Issues arising when a company is in financial difficulties
How might a creditor take security over assets?

Once bankruptcy proceedings have been filed with the court, the company can no longer enter into any
secured transactions using the company’s assets. If, however, the creditor enters into the transaction
prior to the initiation of bankruptcy proceedings, she can secure the assets of the company through the
standard procedures provided for secured transactions. Such procedures include entering into a contract
with the debtor (there are specific requirements for a secured transaction contract) and registering the
security with the appropriate authority. There are several types of security but primarily the authorities
recognize mortgages (over immovable property and large ticket assets), pledges (over both tangible and
intangible property) and other security interests (including deposits, security payments, collateral and
guaranties).
Can transactions entered into by the company be vulnerable to attack?

In general, the answer is no. An exception exists, however, for certain transactions which are entered
into by the company within a period of three (3) months prior to a court’s acceptance of jurisdiction
over an insolvency claim. The following transactions are subject to this exception:
a) donation of moveable or immoveable property to another person;
b) settlement of a bilateral contract in which the obligation of the business is clearly greater than that of
the other party;
c) payment of an undue debt;
d) mortgage or pledge of assets in respect of debts; and
e) other transactions for the purpose of disposing of assets of the business.
In addition, performance of contracts which are currently effective may be suspended if requested by an
interested party.
What director liabilities might arise from the company trading while in distress?

Regular directors are not liable for reporting insolvency. If a director has been appointed to be the legal
representative of the company, however, he must file a petition of insolvency to the court within three
(3) months of becoming aware that the company is insolvent. Such legal representative is subject to a
monetary fine ranging from VND1,000,000 to VND3,000,000 in addition to a compulsory filing of the
petition of insolvency.
All directors and managers of the company are prohibited from establishing an enterprise or holding a
managerial position for up to three (3) years from the date on which their company is declared bankrupt.
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2. Taking action
What formal procedures are available for the company?

After the decision to initiate bankruptcy procedures is issued, a judge may decide to either (i) begin
procedures for recovery of business operations “Recovery Procedures”), or (ii) apply for procedures to
liquidate the company’s properties and to write off its debts (“Liquidation Procedures”). If, in the
process of conducting Recovery Procedures, the court deems it advisable, the court may abandon
Recovery Procedures in favor of Liquidation Procedures.
Prior to taking a decision, the company is subject to a General Meeting of Creditors (“GMC”). The
GMC is a meeting during which the creditors of the company meet to discuss the advisable method for
recovering their interests in the company. If the GMC decides that the assets and the performance of the
company so justify they can either develop on their own, or cause the company to develop, a plan to
restructure the business of the company in such a way as to allow for the eventual recovery of debts.
These Recovery Procedures are initiated when the judge accepts the creditors’ decision at the first GMC
to restructure the business of the debtor. Once the court accepts a rescue plan, creditors must supervise
implementation of the rescue plan to ensure that the company abides by the plan through the final phases
of recovery. Concurrently, the company must send the court a report on the status of implementation of
the plan for recovery of business operations once every six months.
If the GMC does not feel that Recovery Procedures are justified, or if the court otherwise deems,
Liquidation Procedures will be instituted. Liquidation Procedures entail the liquidation and sale of
assets of the company and the equitable distribution of the proceeds of such sale to any creditors of the
company.
What informal procedures are available for the company?

There are no informal procedures for the company.>
Which procedures are creditor-friendly/debtor-friendly?

Neither the Recovery Procedures nor the Liquidation Procedures are particularly creditor-friendly.
While creditors may have more control in the case of Recovery Procedures, they are still the ones who
must bear the burden of reduced or delayed debt payments and the potential for the company to enter
Liquidation Procedures at any time. Liquidation Procedures, on the other hand, do not favor secured
creditors as the priority of payment of debts places employee and tax obligations ahead of the right of
secured creditors. And even then, in the case of multiple secured creditors, the payment may be reduced
to a pro rata basis if the liquidation does not yield sufficient funds to pay all of the secured creditors in
full.
What are the triggers for insolvency?

Insolvency is triggered when (i) an unsecured or partially secured debt is payable; (ii) requests have
been made for payment of the debt; and (iii) the debtor has failed to repay the debts.
What is the process for filing?

The process for filing a petition to commence bankruptcy proceedings is fairly straightforward. The
petition must contain the:
a) full date on which the petition is made;
b) name and address of the enterprise in question;
c) grounds for the request to commence bankruptcy procedures.
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In addition, the petition must be submitted together with the following documents:
a) Report on the business operations status of the enterprise with an explanation of the reasons for and
background to insolvency; if the enterprise is a shareholding company required by law to be audited, its
financial statements must be certified by an independent auditing organization;
b) Report on unsuccessful measures taken by the enterprise to remedy its inability to pay its due debts;
c) Detailed list of the assets of the enterprise and the location of visible assets;
d) List of creditors of the enterprise;
e) List of debtors of the enterprise;
f) A list specifying any joint debtors or guarantors of the enterprise; and
g) Other data which the court requires the enterprise to provide in accordance with law.
Once the petition is filed with the proper court, the obligations of the filing party are generally
concluded. However, it is important to note that the filing party remains responsible for the veracity of
his petition and may be liable if the court finds that the petition was filed for dishonest or malicious
reasons.
Who can place the company into insolvency proceedings?

A bankruptcy petition may be filed by the following persons:
a) An owner or legal representative of a company;
b) An unsecured or partially secured creditor;
c) An employee representative if the company fails to pay wages or other debts owing to its employees;
and
d) A shareholder or group of shareholders.
What is the extent of court involvement?

Extensive. The court is involved from the initial petition through the final declaration of bankruptcy.
Once an allowed person has submitted a petition or notice of insolvency, the court administers the entire
procedure. From the first GMC to the appointment and guidance of the liquidation committee (appointed
by the court to manage and liquidate the assets of the company during the Liquidation Procedures) to the
distribution of proceeds to creditors the court is the primary instrument of executing a bankruptcy.
How long will the insolvency process take?

If the GMC and the court opt to pursue Recovery Procedures the company is allowed up to three (3)
years to return to solvency. There are no specific deadlines provided for conducting Liquidation
Procedures. In practice, the full bankruptcy process can be quite lengthy.
What other steps, such as notices, are required?

Upon the decision of the court to accept insolvency proceedings, notice must be served to the creditors
and debtors of the company as well as published in a local newspaper for three consecutive editions.
The law is unclear as to whether responsibility for accomplishing this notice falls upon the court or
upon the insolvent company.
What rights does the company as debtor benefit from?

In addition to continuing to operate the business of the company under the supervision of the court, the
company has the right to participate in the formulation of a rescue plan, in the case of application of
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Recovery Procedures. In the case of Liquidation Procedures the shareholders of the company have a
priority of right after unsecured creditors.
Is there anything resembling a debtor in possession process?

Yes. Vietnam allows for debtor in possession procedures in two instances. First, while the insolvency
process is being conducted and prior to the decision to pursue Liquidation Procedures, the company may
continue to operate as before and remain in control of all of its assets. More substantially, a debtor in
possession scenario is contemplated by the Recovery Procedures in which the company remains in
possession of its assets to the extent allowed by a rescue plan and continues to operate in an attempt to
return to solvency.
Are there any local law red-flags particularly relevant to a situation?

One point to be aware of is the emphasis on asset protection. Any contracts entered into for three months
prior to the acceptance of jurisdiction by the court may be invalidated if deemed to do harm to the state
of the assets of the company. This is a major allowance that creates a situation where good faith
transactions can be terminated thus creating additional unsecured creditors of the company.
Are there any political factors which may come into play?

In a developing country such as Vietnam it is always important to be aware of the potential for political
factors to affect a legal proceeding. While bankruptcy is a rather benign procedure, it is still possible
that inter-ministerial politics or local politics may interfere, particularly with the tax department and
other departments that must close their books on the company’s existence. In addition, the nature and
political position of the company itself may bring to bear higher level involvement.

3. Creditor issues
How are unsecured creditors affected?

Unsecured creditors take second to last in the list of priorities of right after bankruptcy fees, employee
wages and social insurance requirements. In most instances it is unlikely that an unsecured creditor will
see much of her debt repaid by a bankruptcy proceeding.
How might a secured creditor enforce its security?

Where the judge issues a decision to commence Liquidation Procedures, debts which were secured by
assets mortgaged or pledged prior to the court accepting jurisdiction over a petition to commence
bankruptcy proceedings shall be entitled to priority payments only insofar as such debt can be satisfied
by the sale of the attached assets; if the value of the mortgaged or pledged property is insufficient to pay
the amount of the debt, the outstanding part of the debt becomes unsecured and is payable during the
liquidation process of the assets of the enterprise; if the value of the mortgaged or pledged property is
greater than the amount of the debt, the difference shall be included in the value of the remaining assets
of the company.
Will set-off apply and if so do any issues arise from this?

If the two parties have “reciprocal obligations” for the same type of asset, the debtor may set off any
claims relating to transactions that were established prior to the decision to initiate bankruptcy. Objects
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having monetary value may be used to offset the obligation to pay money. Once the bankruptcy
proceedings begin; however, all set-offs are prohibited.
Are there prevailing inter-company debt issues?

The law does not currently contemplate inter-company debt issues.
Is creditor recourse available in respect of any company affiliates?

Only towards subsidiary companies, as they are treated as simple assets of the companyand liable to be
auctioned off as part of the Liquidation Procedures.
Will a creditor committee be established and if so what is its role?

The first GMC will be convened within thirty (30) days after the court receives the list of creditors. At
the first creditors’ meeting a report is delivered to the meeting by the head of the Liquidation Committee
regarding the performance and financial position of the company, the results of the inventory and
valuation of assets, the list of creditors and debtors, and other relevant information.
Following discussion, the creditors may pass a resolution approving measures to restructure the
business operations and for the repayment of debts. A resolution regarding a rescue plan requires at
least 50 percent or more of the unsecured creditors present at the meeting representing at least two thirds
of the total of the unsecured debts (“Requisite Majority”). The first GMC can also recommend that the
court appoints someone to manage the company in place of the person currently in charge of its
management.
After adopting a rescue plan, the court will order the plan be put to a meeting of creditors for approval.
If a resolution is passed by the Requisite Majority at a properly convened meeting of creditors, the plan
will be implemented by the court’s order.

4. Continuing the business
Who controls the company in a given procedure?

Immediately upon receipt of a decision to proceed with bankruptcy, the company is put under court
supervision. If the GMC deems it necessary to preserve the assets of the company, they may request that
the court appoint an interim manager to handle the day-to-day business of the company until such time as
bankruptcy proceedings are concluded. In the case of Recovery Procedures, once the court issues a
decision accepting the proposed rescue plan of the company, the company will continue to operate under
its own management. Every six (6) months during the implementation of the rescue plan, the company
must submit a report to the court outlining its progress in accomplishing the plan. In addition, the GMC
may continue to monitor and supervise the implementation of the rescue plan. Any changes to the rescue
plan must be approved by the Requisite Majority and the court.
How is the company financed?

The law provides for fundraising as an element of the rescue plan but provides no specifics as to the
method which the company should use to secure such financing.
Is it possible to arrange DIP funding (or similar)?

It is possible though dependent upon the agreement of the GMC.
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How will proceedings affect employees and what rights do they benefit from?

There are few protections for employees in the bankruptcy process. While a representative from the
trade union is to be included on the committee for the management and liquidation of assets, there is no
other provision for employee representation in the bankruptcy process. In the case of Liquidation
Procedures, the employees of the company have a priority right of payment second only to secured
creditors and the bankruptcy fees themselves. In the case of Recovery Procedures, the employees are
granted the protections offered by the Labor Law. In both cases severance and dismissal benefits are
dictated by the Labor Law.
How will proceedings affect contracts or other commercial arrangements entered into by the company?

As discussed above, any transactions that were entered into during the three months immediately
preceding the court’s acceptance of jurisdiction of a bankruptcy petition may be invalidated upon
request. In addition, contracts that are otherwise in the process of performance may be suspended if the
management and liquidation committee deem such suspension would be in the best interests of
preserving the assets of the company. In such instance the other party to a suspended contract would
become an unsecured creditor of the company and paid with the same priority as any unsecured creditor.

5. Claims issues and procedures
What is the method for the filing of claims?

Creditors must file claims with the court. Claims submitted to the court must request payment of debts,
clearly itemize the debts, state the amount of debt outstanding and specify the amount of debt that is
secured or unsecured. Additional evidence of the debt should be submitted at the same time. Failure to
timely file a claim acts as a waiver.
What is the timing for the filing of claims?

Within sixty days from the last date of the notice published in newspapers of the decision of the court to
commence bankruptcy procedures.
How will claims rank?

Secured assets are first applied to the creditor who holds the security. Any remaining amount from the
sale of such assets is pooled with the remaining assets of the company and distributed as follows:
a) Bankruptcy fees;
b) Unpaid wages, severance allowances and social insurance in accordance with the provisions of law
and other rights pursuant to the signed collective labor agreement and labor contracts;
c) Unsecured debts payable to creditors named in the list of creditors on the principle that, if the value
of the assets is sufficient to pay all debts of all creditors, each creditor shall be paid the full amount of
his or her debt; and, if the value of the assets is insufficient to pay all debts, each creditor shall only be
paid the corresponding proportion of his or her debt; and
d) Shareholders of the company.
Are there other complex issues arising by virtue of the insolvency, for example an insolvency officer prescribed
method for claims filing?

387

No. The procedure is relatively straightforward though in practice the administrative nature of the
process might create additional red tape that is not contemplated in the written law.

6. Conclusion of insolvency procedure
Do cram-down procedures exist?

No. The GMC makes a decision by Requisite Majority being two-thirds of all unsecured creditors.
There is no discrimination by class.
How is the procedure formally concluded?

The judge issues a decision of bankruptcy at the same time as the issuance of the suspension of the
liquidation procedures of the company’s assets.
What is the outlook for creditor classes?

Secured creditors are well protected by the secured transaction and bankruptcy laws. Any mortgage or
pledge of assets entered into prior to the court’s acceptance of the bankruptcy petition will be honored
by application of the secured assets towards payment of any remaining debt. Any amount outstanding
after such application will be counted as unsecured debt and treated as such. This means that at the very
least the secured creditor will obtain the value of the secured assets. The outlook for the secured
creditor is, therefore, quite good. In the case of Recovery Procedures there is no clear cut procedure for
dealing with secured assets, though it would seem that they are applied to payment of secured payments
prior to the full implementation of the rescue plan.
Unsecured creditors, on the other hand, have a much harder row to hoe. While they participate equally in
the GMC, their recompense comes well down the list and when it does come it is likely to be paid at a
pro rata basis, meaning the unsecured creditor will only get pennies on each dollar owed. Though
unsecured creditors also have the opportunity to be very involved in the establishment and
implementation of the rescue plan should they decide to pursue Recovery Procedures. That involvement
alone would suggest that Recovery Procedures are preferred over the much more final Liquidation
Procedures.

7. Alternative forms of restructuring
Are there non-formal procedures available to the company?

It is possible to negotiate a non-statutory restructuring, for example the creditors may become members
of the company and join in daily business activities to restore the company’s operations. Renewal of
debts and debt equity swaps are also popular for the creditor to seek the prospective payment.
Are there accelerated processes available?
No.
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8. International Interaction
What international framework of rules apply to the company?

Vietnam has not signed any treaties relating to insolvency that will affect a company. It has been
recommended, however, that Vietnam should apply the UNCITRAL Model Law of Cross-Border
Insolvency.
What is the approach of the company’s jurisdiction in respect of recognition of foreign proceedings?

The law in this area is poorly developed. It is unclear whether recognition of foreign insolvency
proceedings will be considered as the provision of judicial aid or as the recognition of a foreign court
order. If the company is a subsidiary of a multi-national or foreign company, bankruptcy of the parent
company or owner may be submitted as a reason to close the business in Vietnam.
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