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Foreword

In the today's globalised economy, companies engage in business around the
world, contracts are entered into with business partners across jurisdictions and
the companies' creditors and debtors are spread across the world and assets
are located in more than one jurisdiction. The globalization of these business
activities creates additional challenges for companies facing financial difficulties.
On the other hand, insolvency and restructuring laws are mostly territorial which
makes managing cross border insolvencies a challenging task.

In May 2013 the Law Firm Network, a global association of independent law
firms spread over more than 50 countries published the International Insolvency
and Restructuring Guide which provides a practical introduction to the insolvency
laws of the different jurisdictions (http://www.networkedlaw.com/legal-updates/iirg/).
Companies in financial distress are faced with numerous challenges from various
stake holders such as shareholders, affiliated companies, creditors, suppliers,
customers, members of the board of directors, auditors as well as employees.
In these situations it is im-portant to recognize that the interests of these stake
holders are not aligned.

This Directors’ Liability Guide focuses on the duties of the directors of distressed
companies and is aimed at providing the members of the board of directors with
guidance on how to best weather the storm. It is important to note that the
challenges faced by companies in financial distress vary from company to
company and from jurisdiction to jurisdiction. Therefore, the members of the
board of directors are well advised to seek independent professional advice, to
identify potential pit falls and director liability issues at an early stage.
Louise Verrill
David Känzig

The Law Firm Network Insolvency and Restructuring Group has collated this
guide from contributions made by Members of the Law Firm Network. We thank
all of the Contributors to this guide.
Anthony M D Kirwan
Executive Director
The Law Firm Network
www.networkedlaw.com
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Australia

Philip Colman, Partner.
MST Lawyers, Mount Waverley VIC 3149.
Web Site: http://www.mst.com.au
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

A board should take the following steps when it realises the
company is in financial difficulties:

2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

If a company's insolvency is likely, urgent action should be
taken by the board to prevent the company from trading
whilst insolvent. The following steps should be
undertaken:

a) Obtain advice from the company’s accountant and
auditor as to the solvency status of the company as soon
as possible. The failure to seek adequate professional
advice early on is the most common reason for
companies not recovering from financial difficulties.
b) Obtain advice from an insolvency practitioner to outline
practical steps the company can take to guide its future.
c) Continue to guide and monitor the management of the
company. Do not relinquish this responsibility to other
directors or management.
d) Evaluate the company’s actual financial performance
(including current and future prospects) and assess
whether the company is financially viable.
e) Conduct regular board meetings and introduce/maintain
procedures to update the board of material changes in
the company’s position.
f) The board should not enter into any transactions with the
intention of avoiding entitlements owed to the company's
employees. There are large criminal and civil penalties
and the potential for large compensation pay-outs if
employees suffer loss or damage as a result of such
transactions.

a) Take all steps outlined in question 1.
b) The company should not take on any further debt, unless
it is strictly necessary to do so for the company to
survive.
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c) Obtain legal advice to determine the company's liability
under its ongoing contracts. 'Ipso facto' clauses are
common in Australian contracts, permitting one party to
terminate the contract if the other is insolvent or
commences any insolvency related actions. Termination
of the company's contracts could have a severely
detrimental effect if the company relies on ongoing
payments from those contracts to remain solvent.
d) Depending on the accounting, legal and insolvency advice
obtained by the board, it could consider entering into
voluntary administration. After entering into voluntary
administration, an independent administrator takes full
control of the company to attempt to save the company or
its business.

When a company is under voluntary administration, creditors
are prevented from bringing claims against the company for
debts owed. This gives companies an opportunity to get out of a
difficult financial position caused by a one-off crisis, but is often
used as the initial steps to quickly and cheaply place a company
into liquidation.
If the administrator cannot save the company or its business, it
may enter into a deed of company arrangement (DOCA). The aim
of the DOCA is to administer the company's affairs for the benefit
of the creditors, so the creditors receive a better outcome than
they otherwise would if the company went into liquidation.
3. What type of advice
should directors seek?

If a company is or may become insolvent, directors should
make their own enquiries and ask necessary questions of the
company's advisors to ensure they are satisfied the company's
financial position has been correctly reported on and to
understand the basis of the conclusions drawn from the advice.
Directors should ensure the advisers reporting on the financial
position of the company are competent and reliable. If they are
incompetent, the director may not be able to rely on the advice
received in their defence for a claim made against the director.
Directors should also seek their own legal advice as to their
potential liability for matters discussed in items 4 and 5 if they
believe those issues may present themselves.

4. Are directors liable
for their company's
obligations?

Generally, directors are not personally liable for their
company's obligations, but can be in the following circumstances:
a) if a director breaches his or her duty to prevent insolvent
trading;
b) where a claim is brought for loss of employee
entitlements;
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c) where an unreasonable transaction is entered into by the
company, which is related to a director (such as granting
wider security to a director for a loan than what would
have been required if the transaction was at arm's length);
d) if the company has not paid or reported its withholding tax
and superannuation contribution liabilities for three
months; and
e) for personal guarantees given by directors guaranteeing
the company’s obligations. These will not be affected by
insolvency of the company as a personal guarantee is a
contract directly between a director and creditor.
5. Are directors liable
for
pre-insolvency
transactions?

Directors can be liable for pre-insolvency transactions if their
actions constitute a breach of a duty owed by the director to the
company. There are general duties imposed on directors and
officers of companies by the Corporations Act 2001 (Cth)
(Corporations Act) and the common law, which include the duty
to:

a) exercise powers and discharge duties in good faith in the
best interests of the company and for a proper purpose;
b) avoid undisclosed conflicts between the director or
officer's personal interests and the interests of the
company;
c) not improperly use the position to gain an advantage for
themselves or someone else, or to cause detriment to the
company;
d) not improperly use information obtained through the
position to gain an advantage for themselves or someone
else, or to cause detriment to the company;
e) exercise powers and duties with the degree of care and
diligence that a reasonable person would have if they
were in the same circumstances as, and occupied the
same office of, the director or officer;
f) prevent insolvent trading, as discussed in question 7; and
g) keep adequate financial records of the company to ensure
transactions are correctly recorded and can be explained.
For any period a company fails to maintain adequate
financial records, the company will generally be deemed
insolvent for the purposes of insolvent trading actions
taken against a director.

If directors breach these duties, claims can be made against
them in some instances by the liquidator of the company, or the
Australian Securities and Investments Commission (ASIC) can
seek to impose penalties (both civil and criminal), as discussed
in question 7 and 14.
Directors can also be held liable for being involved in the
company’s contravention of a provision of the Competition and
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Consumer Act 2010 (Cth), which is national legislation
prohibiting anti-competitive and misleading conduct.
Compensation and/or penalties could be ordered against
directors if they are held liable.
6. To
whom
do
directors owe their
obligations?

Directors owe their obligations to the company itself and to
stakeholders of the company; for example, its shareholders (as a
whole), creditors and employees.
Where a company is experiencing financial difficulties, creditors'
interests prevail and should be more highly regarded by the
company. In some cases, directors can owe a duty to creditors to
act in their best interests when the company is struggling
financially. 1
If a company is under voluntary administration or in liquidation,
directors have obligations to assist the external administrator or
liquidator. This includes:
a) providing the company's books and records or advising
of their location;
b) identifying company property and delivering it on
request;
c) meeting with the external administrator or liquidator; and
d) providing a written report about the company's business,
property and financial circumstances.

7. What are the
potential claims which
might be brought
against directors?

Claims can be brought against directors personally for a
number of different reasons and can be initiated by various
people. The following are some of the more common claims
brought against directors.
In addition to these claims, there are numerous pieces of
legislation that seek to impose liability on directors, covering
areas such as occupational health and safety, taxation and the
environment. Claims may also be made against directors for
breaches of such legislation.
Insolvent trading

Directors have a duty to prevent insolvent trading. A director
will breach this duty if:

a) they are a director of the company at the time the company
incurred a debt;
b) the company was insolvent at the time the debt was
incurred or the debt made the company insolvent; and
c) at the time of incurring the debt, the director knew, or had
reasonable grounds to suspect, that the company was
insolvent or would become insolvent.
1. Kinsela v Russell Kinsela Pty Ltd (1986) 4 NSWLR 722.
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If a director breaches the duty, a liquidator can bring a claim
against the director personally to recover the debts incurred by
the company during the period it was trading whilst insolvent. A
liquidator of a company can generally only take possession of
and deal with the company's assets, but may initiate bankruptcy
proceedings against a director to gain access to the director's
assets to satisfy the liquidator's claim.
A creditor can also make a claim for compensation against a
director if the director breached his or her duty to prevent
insolvent trading, provided the creditor has the consent of the
liquidator or obtains permission from the court. The creditor
cannot however, sue a director if proceedings have already been
brought against him or her by the liquidator.
A director has a defence to a claim of insolvent trading if the
director can prove that he or she:
a) had reasonable grounds to believe the company was
solvent;
b) did not participate in managing the company because of
illness or another good reason; or
c) took all reasonable steps to prevent the company
incurring the debt.

Taxation and superannuation debts

If a director is personally liable for a company's taxation or
superannuation debts, (as discussed in qustion 4) the Australian
Taxation Office will seek to collect the debt from the director.
Directors can be liable for such taxation and superannuation
debts even if they were incurred before the person became a
director of the company. It is therefore imperative to conduct due
diligence prior to becoming a director of a company to avoid
incurring that liability.
Employee entitlements

If a company does not pay employee entitlements, such as
annual leave or award entitlements, in contravention of the Fair
Work Act 2009 (Cth) (Fair Work Act), the employee may be able
to make a claim directly against the directors for civil penalties.
If a director is found to be liable, a court generally orders
penalties equal to the amounts the employee was not paid.
Directors will be liable for the company's contravention of the
Fair Work Act if they:
a) have knowledge of the essential facts constituting the
contravention;
b) are knowingly concerned in the contravention; and
c) are an intentional participant in the contravention.2
It does not matter if the director does not know that the
matters in question constituted a contravention of the Fair
Work Act.
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2.Dowling v Kirk [2007] FMCA 2141.

Other claims

Claims that may be made against directors for contraventions
of the general duties discussed in questions 4 and 5, and the
penalties that follow, are discussed in question 14.
8. What steps should
directors
take
to
minimise their risk of
liability?

Directors should take the steps described in items 1 and 2 to
minimise their risk of liability.
Companies can take out insurance policies to insure directors
and officers against liability for wrongful acts committed in their
position as director. These insurance policies are limited in what
they can and cannot insure against. The policy will be void if it
seeks to indemnify directors for wilful breaches of duties owed
to the company or for an improper use of information or position
by the director, and cannot extend to cover a director’s legal costs
incurred in unsuccessfully defending a claim against the director.
If a director is concerned the company is trading whilst
insolvent, he or she should consider resigning from their position
to minimise the risk of being held personally liable for the
company's debts, as discussed in question 4. 3

9. Can directors be
liable for fraud?

Directors can be liable for fraud and have a general duty not
to act dishonestly in the exercise of their powers and discharge
of their duties. If a director is found liable for fraud in relation to
a company then, amongst other remedies available for breach of
duty, a court may order the director pay compensation and
damages to the company.
A court will not permit directors to seek forgiveness of actions
if they amount to fraud, for example, if the majority of
shareholders approve a fraudulent course of conduct , and
insurance will generally not cover the conduct.
The following are examples of fraudulent activities that may be
committed by directors:

a. obtaining financial advantage by deception;
b. fraudulent concealment or removal of company property;
c. fraudulently dealing with the company's books;
d. fraudulently obtaining property for the company on credit;
e. fraudulently disposing of company property obtained on
credit, where the disposal is other than in the ordinary
course of business;
f. fraudulently making a material omission in a report
relating to the company's affairs; and
g. fraudulently obtaining the consent of creditors to an
agreement relating to the affairs of the company or its
winding up.
3. Statewide Tobacco Services Ltd v Morley [1993] 1 VR 423.
4. Cook vs Deeks [1916] 1 AC 554.
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10. What is the position
of
non-executive
directors?

Directors are in the same legal position with regards to
personal liability whether or not they are executive or nonexecutive directors. It may however be easier for non-executive
directors to establish certain defences to claims brought against
them by reason of them being less involved in the company’s
decision making.
It is important that non-executive directors do not rely on
information provided to them by management or the executive
directors. Even non-executive directors should conduct their own
enquiries and due diligence to ensure the advisors are
competent and that the company is not, for example, trading
whilst insolvent.

11. What is the position
of shadow directors?

'Director' is defined broadly by the Corporations Act. Even if a
person has not been validly appointed as a director, the person
can be deemed a director if:
i. they act in the position of a director; or
ii. the formally appointed directors of the company are
accustomed to act in accordance with the person's
instructions or wishes.

Consequently, anyone who acts as a director or in the capacity
of a shadow director will be subject to the same provisions that
govern formally appointed directors, including the duties of
directors discussed in question 5, and taxation and
superannuation liabilities discussed in question 4.
12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

A key distinction between private companies (proprietary)
and publicly listed companies is the obligation to continually
disclose material information.
Proprietary companies are classified as either small or large
proprietary companies. Large proprietary companies have
greater duties of disclosure and must prepare and lodge a
financial report and a directors’ report for each financial year.
Small proprietary companies have very few obligations of
disclosure in relation to their financial performance. In many
instances, due to the lack of obligation to disclose, small
proprietary companies may enter into voluntary administration
or liquidation without creditors being aware the company was
facing financial difficulty.
Publicly listed companies are listed on the Australian
Securities Exchange (ASX), a market that facilitates public
trading of companies’ shares. Directors of publicly listed
companies are required by ASX Listing Rule 3.1 to disclose
certain information. Generally, once a public company becomes
aware of any information that would, in the eyes of a reasonable
person, have a material effect on the price or value of its shares,
the directors must disclose that information to the market.
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Examples of the type of solvency-related information that
should be disclosed are:
a) the appointment of a liquidator, administrator or receiver;
b) committing an event of default under a material financing
facility that entitles a financier to terminate the contract;
c) losing a contract with a major customer or supplier; and
d) the withdrawal of a licence needed for the company to
continue its operations.

The company must be careful to not release information to the
market until it receives an acknowledgement from ASX that the
information can be released.
ASX can also request the company provide information if ASX
considers there is likely to be a false market in the company's
securities. There could be a false market if, for example, the
company holds information it has not released to the market, but
there are rumours spreading that have not been confirmed or
denied about the company's solvency.
In some instances, directors may also request a trading halt or
voluntary trading suspension of the company’s securities to
ensure that securities are not traded when the market is not fully
aware of the company's actual financial position.
ASX may determine the company's financial condition
(including operating results) is not adequate to warrant the
continued quotation of its securities and its continued listing, and
consequently suspend trading.
13. What is the ongoing
role of directors once a
company is in an
insolvency process?

Directors of a company in voluntary administration or
liquidation lose their power to manage the company, unless the
court gives approval to the directors to continue exercising their
functions or powers.
The obligations of continuous disclosure discussed in item 12
continue through insolvency in certain circumstances and it is
recommended by ASX that an insolvent company provide
regular updates (monthly or quarterly) to keep security holders
updated.
Directors must co-operate with the liquidator or administrator
during the insolvency process, by delivering all documents,
financial reports and records related to the company, as
discussed in question 6.

14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

There are a range of potential sanctions that can be brought
against directors for breaches of the duties imposed on directors
discussed in questions 5 and 12.
For serious contraventions of certain duties, where the conduct
is reckless or intentionally dishonest, ASIC may seek a criminal
penalty of up to $340,000 and 5 years' imprisonment.
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If the director's conduct is not reckless or dishonest, ASIC may
seek civil penalties of up to $200,000 against the director and, if
appropriate, the court may disqualify the director from managing
companies for a period of time. In determining whether to
disqualify a director, the court looks at the director's conduct in
relation to the management, business or property of any
company and any other matter it considers appropriate.
Injunctions can be sought for actual or threatened breaches
and the company itself may seek compensation from the director
directly for damages suffered by the company for certain
breaches.
If a director breaches his or her duty to prevent insolvent
trading, the liquidator may seek compensation from the director
for the amount of loss or damage caused by the breach, including
profits made by the director due to the contravention. The amount
of compensation generally amounts to the value of the unsecured
debts incurred while the company was insolvent.
Claims for compensation can also be brought against a
director by a liquidator or creditor, as discussed in item 7.
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Belgium

Nicholas Damman
LVP Law, 2018 Antwerp.
Web site: http://www.lvplaw.be/
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

If the company becomes financially distressed and more in
particular when a company's net assets fall below one-half or
one-quarter of its share capital due to losses sustained, the
board of directors must convene a general shareholders'
meeting within two months of the date on which the losses are
identified by the board or should have been identified pursuant
to applicable legislation or the company's articles of
association. This procedure is known as the 'alarm bell
procedure'.
The board must verify the company's net asset position as
soon as a loss is identified and each time that it is required to
compile a financial statement of the company (either under
applicable legislation or by the articles of association) - for
example, when drawing up the annual accounts or the financial
statement that must be sent to the statutory auditor every six
months, or following a transaction wherein a statement of assets
and liabilities is required.
A general shareholders' meeting must be convened to
discuss and vote on the dissolution of the company or the
recovery measures proposed by the board.
The board must compile a special report, to be submitted to
the general shareholders' meeting, in which it proposes the
dissolution of the company; if the board does not propose
dissolution, it must set out measures to redress the company's
financial position.
There is no recurrent obligation on the board to follow the
alarm procedure as long as the company's net assets remain
below the threshold.
This means that the procedure only needs to be followed
once per instance in which the above mentioned threshold has
been exceeded (i.e. when a company's net assets fall below
one-half or one-quarter of its share capital). It does not need to
be repeated at the next general shareholders' meeting, not even
if the company’s condition has not improved nor even if it has
deteriorated.
Apart from the above, when the Board realises that a company
is in financial difficulties and its continuity is under threat, in the
short or long term, it must file an application to obtain a
moratorium against its creditors leading to a judicial
reorganisation or consider any other measures which should be
taken.
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2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.
3. What type of advice
should directors seek?
4. Can directors be
liable
for
their
company's obligations?

5. Can directors be
liable
for
preinsolvency transactions?

Directors should look after external professional advice from
an insolvency lawyer, accountant, tax consultant and/or auditor
in order to decide which measures must be taken in the
company’s interest.
Meetings to be held: see answer under question 1.

See answer under question 2.
As a rule, directors are expected to exercise their mandate
with due care and diligence.
The board of directors can take all measures necessary to
accomplish the corporate purpose of a company.
Subject to the answers under question 7, a director is in
principle not personally liable for any obligations of the
company, unless the director has given a security for the
obligations of the company.
Yes, see answer under question 7.

6. To
whom
do
directors owe their
obligations?

Directors owe their obligations to the company and to third
parties such as creditors. Furthermore, directors can be held
liable by the receiver in case of bankruptcy.

7. What are the
potential claims which
might be brought
against directors?

Directors can be held liable for management faults; failure to
comply with the company’s by-laws or the Company Code;
manifest gross negligence; non-payment of social security
liabilities, VAT, and withholding tax liabilities of the company in
case of bankruptcy.
Management faults

According to article 527 of the Commercial Companies Code,
each director is individually liable for management faults. If the
director fails to perform his or her `duty of care` (careful
management of the company), the general meeting of
shareholders may decide to sue the director for damages
brought to the company. The company itself can only invoke such
liability.
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Breaches of the Commercial Companies Code or the
company’s by-laws.
Directors are jointly liable to the company and to third parties
for breaches of the Commercial Companies Code or the
company’s by-laws. The company itself and third parties can
invoke such liability.
VAT, withholding taxes and social security debts

Directors may also encounter liability in Belgium for the nonpayment of VAT and wage withholding taxes. In addition, they
have a specific liability to the Social Security Authorities for all
social contributions in some circumstances of bankruptcy.
Concerning VAT, there is a joint liability of directors for the
non-payment of VAT provided that it can be proven that such nonpayment is due to a management fault (under Article 1382 of the
Civil Code). This liability extends to all directors who contributed
to such non-payment, whether they are managing directors or de
facto directors (i.e. the persons who have exercised actual
management powers). Interestingly, the VAT-Code contains a
(rebuttable) presumption of fault when at least two or three due
debts are not paid within a period of one year (depending on the
frequency at which the company has to submit its VAT
declaration).
Regarding wage withholding taxes, board members are liable
(under Article 1382 of the Civil Code) for the non-payment of this
contribution arising from their mismanagement. The scope of this
provision also includes managing directors, other directors and
even de facto directors as long as their involvement in the fault
can be proven. There is a (rebuttable) presumption of fault if at
least two quarterly or three monthly prepayments per year have
not been paid (in function of whether the prepayment is to be
paid quarterly or monthly).
Finally, in bankruptcy cases, current and former directors but
also all de facto directors may be found liable individually or
jointly and severally by the Institute for Social Security for the
payment of social security contributions, contributions increases,
interest and fixed remuneration. These persons will encounter
such a liability only if it can be proven that the bankruptcy of the
company is due to their gross negligence.
Manifestly gross negligence (manifestly serious default)bankruptcy

The directors’, whose manifestly gross negligence contributed
to the bankruptcy of the company, may be personally and jointly
liable to the extent that the creditors are not fully satisfied with
the proceeds.
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8. What steps should
directors
take
to
minimise their risk of
liability?

See answer questions 1.

9. Can directors be
liable for fraud?

In case of bankruptcy the directors can be held liable for all
or part of the debt of the company that exceeds the asset value,
if they have committed a manifestly serious fault which
contributed to the bankruptcy. The Belgian Company Code
states e.g. that organised tax fraud is to be considered a
manifestly serious fault.

10. What is the position
of
non-executive
directors?

Non-executive directors are required to analyse in a critical
way the strategy and business policy of the company and to
adjust the same when it is necessary. They evaluate the
performances made by the executive management in light of the
company objectives which have been set.
Non-executive directors can be held liable in the same fashion
and on the same grounds as executive directors. The Belgian
general standard of care applies to all directors. Furthermore, the
basis of liability due to an infringement of the Belgian Company
Code or the company’s statutes contains a presumption of
liability which applies equally to all directors, including the nonexecutive ones.

11. What is the position
of shadow directors?

In Belgium, next to the concept of directors who are appointed
by the general meeting of shareholders according to the
Company Code and the by-laws of the company, we can speak
of so called de facto directors, who are not necessarily appointed
by the general meeting of shareholders, but are in charge of the
management of the company.
In some cases a de facto director is under an employment
contract or a freelance contract with the company.
A de facto director can be held liable if he commits a fault,
being either a breach of contract or a violation of the duty to
exercise due care.
The duty to exercise due care is measured against the so called
bonus pater familias criterion, meaning that a comparison is
made with a director placed in the same situation. The question
is then whether a director placed in the same situation would
have taken the same decision.

12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

No.
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13. What is the ongoing
role of directors once a
company is in an
insolvency process?

Bankruptcy: the directors are not entitled to dispose of the
assets nor represent the company vis-à-vis third parties. The
receiver takes over the disposal of the assets and the
representation of the company vis-à-vis third parties, albeit
under control of a judicial supervisor and the court.
Judicial reorganization, the directors are not set aside. The
court will however appoint a delegate judge who will assist the
debtor in the administration of his company.

14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

Belgian law provides for potential civil liability of directors in
the event of shortcomings with respect to the performance of
their duties. We refer in this respect to the answer under question
7.
In addition, if a criminal offence is committed by a director,
such director may incur criminal liability, which may lead to fines
and imprisonment.
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Brazil

Eduardo Boccuzzi
Boccuzzi Advogados Associados, São Paulo/SP.
Web site: http://www.boccuzzi.com.br/
1. What steps should a
Board undertake when it
realises that a company
is in financial difficulties
from a management
perspective?

Despite the financial difficulties, the Board needs at all times
to comply with the law. We mention this because according to
our experience we have noted that the boards of companies in
financial difficulties tend to adopt unusual measures that may
end up being qualified as illegal by the authorities. Besides this,
we would recommend the (i) negotiation of additional time and
special conditions for deferred payments; (ii) increase of the
share capital; and (iii) sell of assets.
Formal procedures, such as judicial reorganization and
bankruptcy, should only take place into critical situations.

2. What steps should a
Board undertake when it
realises
that
a
company's insolvency is
likely? Please outline
advice to be obtained,
notifications to be made
and meetings to be
held.

The Board should search for professional assistance with the
purpose of stopping the pre-insolvency situation, for example,
the assistance of audit firms specialized in corporate
restructuring. Besides, the company must keep adequate
financial records to explain transactions, its financial position
and performance. Refinancing, changing the company’s
activities and restructuring are also viable options in a preinsolvency situation.
If, despite the distressed financial situation, there is a
possibility that the company returns to the right track then the
board should avoid the bankruptcy by all means. For that
purpose the best way is to hire a law firm that would request
court protection within the proceedings of a judicial
reorganization.
Prior to a filing, a joint stock company or a limited liability
company needs to approve the filing of a judicial reorganization
at a shareholders’ meeting.

3. What type of advice
should directors seek?
4. Are directors liable
for their company's
obligations?

See answer in question 2.
As a general rule, administrators are not liable for company’s
obligations. However, they can become liable if it is proven that
they acted illegally (misrepresentation on the financial
statements, etc.) or not in accordance with the company’s article
of association.
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It is also worthy noting that the labor courts adopt a more
restricted interpretation of the general rule that directors are not
liable for company’s obligations. Therefore, in case of non
payment of salaries a judge at the labor court may hold the
directors liable for the non payment of salaries.
5. Are directors liable
for
pre-insolvency
transactions?

6. To
whom
do
directors owe their
obligations?

No, unless these transactions are deemed to be illegal.
Nevertheless, transactions made within the 90 days prior to the
filing of bankruptcy proceedings can be revoked (necessary to
prove fraud and losses) and can be considered ineffective
(unnecessary to prove fraud and losses). Normally, both
situations are recognized by revocation law suits that aims to
compensate the losses suffered by creditors.
Directors owe their obligations to Shareholders.

7. What are the
potential claims which
might be brought
against directors?

The most common ones are (i) non paid labour rights and (ii)
unpaid taxes. The company or its shareholders may also sue
directors in case of breach of fiduciary duty, acting against the
company’s articles of association or with conflict of interest, for
instance.

8. What steps should
directors
take
to
minimise their risk of
liability?

Directors should follow strictly the rules predicted by the law
and the internal statute of the company in order to avoid and
minimise their risk of responsibility. Brazilian law establishes
general rules and principles for duties and liabilities to be
followed by the directors. Such rules and principles help guide
the directors in the company’s management, establishing duties
of care and loyalty, rules in cases of conflicts of interest and
liabilities to subsidiaries and affiliates. Depending on the type of
the company, specific laws will stablish the rules. It is important
to mention that, to avoid liability the directors shall expressly
record their opposition to a certain act in any written document
and may not allow any illegal act that they are aware (or should
be aware of) performed by other directors.

9. Can directors be
liable for fraud?

As a general rule, the directors of a corporation are not
personally liable for regular acts performed in the interest of the
company, unless acting negligently, with wilful misconduct, or
breaking either the Corporation Law or the statute of the
company. Directors may be liable for fraud, but in order to file
any claim concerning this, the interested party must prove the
negligence or wilful misconduct, except in cases of violation of
the Corporation Law or the bylaws of the corporation, in which
the intention is not relevant for liability purposes. It is important
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to mention that directors are not liable for the fraud caused by
other managers, unless they were aware of the illegal act
performed by the other managers and failed to avoid it or were
negligent to detect it.
10. What is the position
of
non-executive
directors?

Non-executive directors are in a more comfortable situation as
they are not considered as formal administrators of a company.
Nevertheless they may become liable if proven guilty of acting
against the law or the company’ statute.

11. What is the position
of shadow directors?

Even though shadow directors are not formally administrating
the company, they are responsible for their acts as much as
formal administrators are. This means that they must follow the
rules predicted by the law and the internal statute in order to
avoid personal liability (art. 187, Brazilian Civil Code).

12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

The requirements and obligations for/on the directors of public
companies in a pre-insolvency scenario are pretty much the
same as the ones for/on directors of private companies ( art. 206,
II, c, Law 6,404). However, there are some peculiarities, such as
sending of formal communication to the Securities and Exchange
Commission (CVM).

13. What is the ongoing
role of directors once a
company is in an
insolvency process?

As a general rule, during the judicial reorganization debtor´s
corporate structure remains the same (art. 64, Law 11,101). On
the other hand, if a company is in bankruptcy proceedings, the
control of the company will be assumed by the judicial
administrator and the corporate bodies will no longer have
power over the company (art. 99, IX; art. 22, caput, III; art. 35,
caput, II, Law 11, 101). It is important to mention that for judicial
reorganization there is also the possibility of nominating an
administrator which will be in charge of the company’s
administration.

14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

In case of fraud Directors may face criminal charges and if
condemned they will be disqualified from office for a period of
five years; they may also face civil liability proceedings. But on
the other hand if they always acted according to law they shall
probably not face sanctions.
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Cameroon

Philip Forsang Ndikum
Ndikum Law Offices, Douala.
Web site:http://www.ndikumlawoffices.com
1. What steps should a
Board undertake when it
realises that a company
is in financial difficulties
from a management
perspective?

2. What steps should a
Board undertake when it
a
that
realises
company's insolvency is
likely? Please outline
advice to be obtained,
notifications to be made
and meetings to be
held.

The OHADA ("Organisation for the Harmonisation of Business
Law in Africa") provides for collective proceedings for
preventive settlement, legal redress and liquidation of the
property of a debtor in order to wipe off its debts. The OHADA
provides for financial, professional and penal sanctions
imposable in case of default by a debtor and the managers of a
debtor company.
Once a Board realises that the company is in financial
difficulties, the directors must petition the competent court in a
timely fashion for preventive settlement which is aimed at
avoiding the cessation of payments, the cessation of activity by
the company or at making it possible to wipe off its debts
through a preventive composition agreement. These
proceedings shall apply to any natural person or corporate
body and to any public corporation in the form of a private
corporate body, which, no matter the nature of its debts, is
facing a difficult but not irremediable economic and financial
situation.
Alternatively, directors of a company that is unable to finance
its current liabilities with its available assets shall file a
declaration of payments for the purpose of opening
proceedings for legal redress. These proceedings are aimed at
safeguarding a company and at wiping off its debts through a
composition plan (concordat) with its creditors.
In the alternative, directors must file the declaration before
the competent court, which court shall decide to proceed to the
liquidation of property (bankruptcy) with a general liquidation
of all assets.

.
A debtor who is unable to settle its current liabilities with its
available assets shall file a declaration of cessation of payments
for the purpose of opening proceedings for legal redress or
liquidation of property, regardless of the nature of its debts.

The declaration shall be made within a period of thirty days
following the cessation of payments and shall be deposited at
the registry of the competent court against a receipt.
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The declaration shall include the following documents drawn
up on the same date as the declaration:

a) an extract of registration in the Trade and Personal Property
Credit Register;
b) summary financial statements comprising, notably, the
balance sheet, income statement and statement of source and
expenditure of funds;
c) a cash position;
d) a statistical statement of claims and debts, mentioning the
name and residence of the creditors and debtors;
e) a detailed statement (assets and liabilities) of collateral
securities and secured debts given or received by the
company and its managers;
f) an inventory of the debtor's property showing the movable
property subject to claim by their owners and that affected
by an ownership reserve clause;
g) the number of workers and the amount of wages and wage
costs;
h) the turnover and profits/losses of the last three years;
i) the name and address of staff representatives;
j) where it is a corporate body, the list of members jointly and
severally liable for its debts, with their names and residences,
as well as the names and addresses of its managers.

All these documents shall be dated, signed and certified as
true. Where one of the documents cannot be furnished, or can be
furnished only incompletely, the declaration shall contain the
reasons for such impediment.
3. What type of advice
should directors seek?

When a company is in financial difficulties directors should
seek advice on preventive settlement, legal redress and the
liquidation of property and the role played by the receiver,
expert, creditors, the court registrar and the president of the
competent court and which of the proceedings is more
appropriate under the given circumstances.
The Competent Court:

Directors should seek advice regarding the competent court.
Preventive settlement, legal redress and liquidation fall within
the jurisdiction of the competent court in charge of commercial
matters. This court is also competent to settle all disputes arising
from collective proceedings, disputes on which collective
proceedings have a legal impact as well as disputes concerning
personal bankruptcy and other sanctions, with the exception of
disputes falling exclusively within the jurisdiction of
administrative, criminal and labour courts.
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Some OHADA member countries have commercial courts
manned by specialized magistrates. Cameroon does not have
specialized commercial courts. However, in Cameroon the High
Court has jurisdiction in matters concerning collective
proceedings.
Territorial Competence:

The competent court is the one where the debtor has its
principal place of business. Factors that determine the principal
place of business can be the office address, the place of the head
office, the place where contracts are signed or the place of its
corporate bodies or its registered office.
Directors should also seek advice to prevent a breach of the
law under OHADA :

For example:
I. where Directors have contracted, without receiving
security in exchange, commitments deemed too important to
compromise the economic and financial circumstances of the
company;
II. where Directors with intent to delay the cessation of
payments, proceeded with purchases for resale at lower prices
or where they have, with the same intent, used ruinous means to
obtain funds;
III. where Directors without a just excuse, fail to make the
declaration regarding the cessation of payments at the registry
of the competent court within a period of thirty days;
IV. where the company accounts are incomplete or
irregularly kept or where the company has failed to keep
accounts in conformity with accounting regulations and practices
of the profession;
V. where, having been declared twice in a situation of
cessation of payments within a period of five years and, these
proceedings were closed for inadequacy of assets.

In any event directors should seek to identify the reasons for
the financial difficulty of the company i.e., the changes in the
economic environment, international crisis, accidental causes,
legal causes and how these situations could have been avoided
with timely legal advice.
OHADA requires directors to trigger the early warning
procedure set out in the Uniform Act on Commercial Companies
and Economic Interest Groups.
The directors should seek legal advice regarding the early
warning procedure which is to alert the various stakeholders
whenever there are facts likely to disrupt the company as a going
concern. Directors must also know the role of the auditors of the
company during this phase. Directors are under an obligation to
reply to questionnaires from auditors within one month of the
receipt of such questionnaires.
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OHADA provides specific mechanisms to undertake
preventive settlement which enables the economic operator to
avoid a cessation of payment or the cessation of activity of its
company or to wipe-off its debts by means of a composition
agreement with creditors
4. Are directors liable
for their company's
obligations?

A director is not usually personally liable for the debts of a
company, unless the director has given a guarantee for the
liabilities of the company. They may become personally liable
only in case they acted with gross negligence. Criminal liability
may be given in the case of fraud and fraudulent bankruptcy.
The OHADA states in its relevant provision that directors or
managing directors, according to the circumstances, shall be
severally or jointly liable to the company or to third parties either
for offences against the laws and regulations applicable to
limited liability companies, violation of the provisions of the
articles of association and for offences committed in their
management.
Such actions will become time barred three years from the
date of the commission of the tort or from the date of its
disclosure. However, where the action qualifies as is a crime; it
shall only lapse after ten years.
According to OHADA, the company's auditor and shareholders
have the obligation to alert shareholders and the competent
court in the event of an insolvency..
The company's auditors play an important role in alerting the
company in case of any suspicious facts. Indeed, alerting the
company is the primary responsibility of the auditors, who are
supposed to be engaged in the diligent examination of
accountancy documents and reports of the company. Auditors
also have the obligation to request from the management
explanations for any inaccuracies and in such a case, an
imminent response from the management is required within a
month of receipt of such a letter to provide explanation of the
situation and propose measures taken or to be taken to remedy
the situation
In the case where shareholders have been informed of the
management's failure to provide information, shareholders can
request the competent court to appoint one or two experts. The
latter would have the power to examine the managerial
operations and submit a report.

5. Are directors liable
for pre insolvency
transactions?

Directors can be held liable for pre- insolvency transactions,
simply due to the decisions they take (actions or omissions) that
lead to the economic viability or not of their firms. This is
demonstrated in their daily transactions doing company
business.
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Under the OHADA, directors may be liable, either because of
wrongful trading, fraudulent trading or misfeasance, also called
breach of fiduciary relationship.
Wrongful trading is when directors, on becoming aware that
an insolvent liquidation is likely, do not take adequate and
necessary steps to minimise the potential losses of the company's
creditors. For example, directors should cease trading and
initiate insolvency proceedings.
Fraudulent Trading, is seen when, in the course of winding up
a company, it appears that any business of the company, has been
carried out with the intent to defraud creditors or any other
person or for any fraudulent purpose.
Misfeasance, or breach of fiduciary duty is if, in the course of
winding up, it appears that a director has (i) misapplied or
retained, or become accountable for, any money or other
property of the company, (ii) been guilty of any misfeasance or
breach of any fiduciary or other duty., Under these circumstances
the court may order the director to repay or to restore the account
with the money or property with interest or contribute such a sum
to the company's assets by way of compensation as the court
thinks just.
6. To
whom
do
directors owe their
obligations?

OHADA puts it simply that, where a company has become
insolvent, the interests of the creditors (as a whole) will become
the most significant element in determining how directors' duties
should be discharged. Directors cannot, for instance, cause a
company to enter into an agreement to repay shareholders'
debts, make distributions to shareholders out of the profit of the
company or distribute the company's assets without making a
proper provision for all the creditors.
Under OHADA, Directors cannot equally settle a claim against
a third party without taking into account the interests of the
creditors.

7. What are the
potential claims which
might be brought
against directors?

In the event of insolvency, directors can be charged with
mismanagement, either due to acts of negligence, on the part of
the director for instance: the carrying out of unreasonable
initiatives, failure to act when a company's share capital has
depleted, and violations of the bylaws of the company and the
conclusion of prohibited agreements with the company.
A director can also be charged in the case where he/she
carries out fraudulent trading, wrongful trading and misfeasance
or breach of fiduciary duty according to OHADA.
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8.
What
steps
should directors take
to minimise their risk
of liability?

The most advisable way for directors to minimise their risk of
liability is through risk management. This means that directors
must always be mindful of risks, hence examine situations
cautiously by thinking ahead of time with respect to potential
consequences, actions and decisions. OHADA Law states that risk
should not be managed instinctively but rather prognostically.
The Uniform Act of 24 March 2000 on the Organisation and
Harmonisation of accounts of companies talks about the
incrimination of directors who refuse to either publish the
company inventory, the financial statements , the management
report and the social report, annually.

9. Can directors be
liable for fraud?

Directors shall be held liable for fraud, especially if it is as a
result of their personal transaction which is of course deemed to
be fraudulent.
Directors can either be fraudulent in their dealings in the case
a winding up is already anticipated, or in the event of the
numerous transactions between the company and creditors, as
well as showing misconduct in the event of winding up. This can
also apply in the case of falsification of the company's books and
records. Alternatively, directors will be liable for fraud in the
event of a material omission(s) from statements relating to
company affairs, and lastly by the false representation made to
creditors.
The OHADA Legislator relies on the Uniform Act on the
Organisation and the Harmonisation of commercial companies
and Economic Interest groups (AUOHC) which states that, fraud
is established, only when there is a wilful and knowing
publication of the company's accounts. In order for directors to
be held culpable of the offence of fraud, they must have acted
intentionally and knowingly.

10. What is the position
of
non
executive
directors?

Under OHADA , a chairman represents the position of a nonexecutive director. This is evident in Cameroon, which is a
signatory to the OHADA Uniform act.
A non-executive director (chairman) has a sizeable amount of
authority, vis-à-vis the company's affairs. Although he/she is not
running the daily activities in the company, he/she is very much
involved in the planning and policy making of the company. Non
– executive directors are also expected to monitor and challenge
the performance of the executive directors and management and
to take effective stands in the interest of the company and its
shareholders.
Non-executive directors are not technically liable under
OHADA. However in the event of the running of the company, they
may be civilly or criminally liable, due to their acts or omissions.
A non-executive director under OHADA may be held personally
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liable due to the negligence in the course of carrying out a
business transaction as regards the company. An example under
OHADA as regards the liability of non-executive directors is seen
in the case of Port Autonome de Douala against Siyam Siewe
(Managing Director) and Etondo Kotto (Non-Executive Director)
who were both given hefty jail sentences at the level of the High
Court and Court of Appeal Wouri for pilfering millions of dollars
during their time at the helm of the company though Etondo Kotto
(Non-Executive Director) has since been vindicated by the
Cameroon Supreme Court and left jail.
11. What is the position
of shadow directors?

A shadow director, also called a de facto director, is a holder of
majority stock (share) of the company. Technically, he/she is not
a director and does not participate in the running of the day to
day activities of the company. His directives and instructions are
however applied by the other directors and employees.
Under OHADA law a shadow director will be held equally liable
for the obligations of the company. In the case therefore where a
company becomes insolvent, the shadow director although not
visible in the day to day activities of the company, will be held
equally accountable if he was involved directly in running the
affairs of the company. The definition of a shadow director is a
holder of controlling or majority stock (share) of a private
company who is not (technically) a director and does not openly
participate in the firm's governance, but whose directions or
instructions are routinely complied with by the employees or
other directors. In the eyes of law, he/she is a de facto director
and is held equally liable for the obligations of the company with
the other de facto and de jure directors. This represents the
stereotype in Cameroon that in the majority of cases, majority
stock holders are deeply involved in company affairs and run
them as their personal matter which will often expose them to
criminal and civil liability. There are ample provision under
OHADA to hold these persons with such conduct liable,
criminally and/or civilly. However this is rarely enforced.

12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a pre
insolvency scenario?

According to the OHADA there are certain measures that are
required of the director of such enterprises in a pre-crisis
scenario, Directors have the obligations set out in the Uniform
Act relating to Commercial Companies (AUSC). Once the
company's net assets (equity capital) of the company have
become less than the share capital, there is an incumbent
obligation on the directors to consult the company associates and
publish the decision arrived at. Where a director of a company
that is at risk of running insolvent does not trigger this alarm
mechanism, he/she may be held liable.
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The non-performance of the alarm mechanism, will invoke
article 901 of the Uniform Act relating to the law on Commercial
Companies and Economic Interest Groups of OHADA ("L'Acte
Uniforme sur les Sociétiés Commerciales"), which states
emphatically that directors will face criminal sanctions, if they
knowingly, refuse to:

1) Organise, within the next four months following the approval
of the of the financial statements having revealed these losses,
an Extraordinary General Meeting, this extraordinary General
Assembly has a duty to decide whether or not there will be room
for a dissolution of the company.

2) Secondly directors have an obligation to file a document at
the court registrar's office, in charge of commercial affairs,
registered in the Trade and Personal Consumer Credit Registrar
("Régistre du Commerce et du Crédit Mobilier"), published in
the official gazette for legal announcements regarding
anticipated dissolutions.

13. What is the ongoing
role of directors once a
company is in an
insolvency process?

Once a company has been declared insolvent, the sole
obligation of the director is to assist the liquidator of the insolvent
company by providing all necessary documents and information
regarding to the company.

14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

Directors are under certain obligations once a company has
been declared insolvent. According to OHADA, in the event of an
insolvency scenario, a liquidator is appointed by the company
executives or the competent court. In the event the liquidator
does not respect the obligations imposed upon him/her, he/she
may face criminal sanctions. The primary obligation of the
liquidator is to monitor the directors activities and to ensure that
they were not involved in running the company aground
knowingly. The liquidator has wide discretion to bring court
action against delinquent directors.
Directors risk criminal sanctions, if there is an absence of an
inventory of the company or falsified inventory knowingly made
between the share holders or associates on fictitious dividends
contrary to article 889 of the relevant provisions of Uniform Act
where directors will face an imprisonment term of from (1) to (5)
years and a fine of 1000.000 to 10 000 0000 CFA francs or one of
these two sanctions.
Directors will similarly face criminal charges, if they
intentionally, in the absence of a partitioning of dividends,
publicised or presented to shareholders or associates, with the
aim of distorting the actual position of the company, the financial

Directors’ Liability Guide

statements whose syntheses are not accurate. According to
article 890 of the Uniform Act on the law relating to Commercial
Companies and Economic Interest Groups directors will face an
imprisonment term of from (1) month to (5) years and a fine of
1000.000 to 10 000 0000 CFA francs or one of these two sanctions.
In a nutshell, a director with fraudulent intent, risks criminal
sanctions if he or she uses company property or credit during
liquidation which was not in the interest of the company.
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Canada

Jean-François Lépine, Partner
Lamarre-Linteau & Montcalm, Montréal, Qc, H3A 1X6
Web site: http://www.lllm.qc.ca/

Canada, Québec, Ontario
Canada is a federation of 10 provincial and 3 territorial legislatures, with a central
Parliament. There are numerous statutes that impose liability in each of the jurisdictions,
as well as federally. The wording and specific requirements vary from jurisdiction to
jurisdiction. Often the liability provisions are contained in several statutes, such as
liability for wages, which is contained in both corporate law and employment standards
legislation.
All jurisdictions in Canada, but one, are common law jurisdictions. The Province of
Québec, with its 8M population (approximately one fifth of the population of Canada),
has a regime based on French customary law and on the Royal Ordinances that were in
force in 1760, three years before New France was ceded by the French Monarch to the
British Crown. In 1774, the former laws of New France were reinstated, under the
authority of the British Crown, by the Québec Act. In 1866, the laws in place were
codified, using as template the French Civil Code of 1804. In 1994, the Province adopted
a modern version of the 1866 Code called the Québec Civil Code (“QCC”).
Directors’ duties, under Canadian Law, arise from three principal sources (a) the
common law applicable to persons exercising powers of a fiduciary nature, in the
common law provinces, or, in Québec, the rules of mandate and legal persons, found in
the QCC; (b) the governing business corporations statutes; and (c) other statutes that
impose duties on directors with respect to specific subjects (example: securities
regulation, environmental protection, taxation, employment standards and pensions).

1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

When a Board realises that the corporation is in financial
difficulties from a management perspective, its members
should undertake the following steps:
•

•
•
•
•
•

Review procedures, practices, and policies already in
place to prevent claims;

Gather as much relevant information as possible prior to
the making of any decision;

Require from management that information be made
available in anticipation of board meetings;

Ensure that the corporation is meeting its ongoing
common law and statutory obligations;

Give proper attention to footnotes and qualifications in
auditors’ reports;

Keep adequate records of the processes followed;
including the alternatives and issues considered,
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•
•

•
•
•

•

•
•
•
•
•

•

•
•

•

information, advice, and analysis prepared, for the board,
and made available to it, and the reasons for the decisions
made by the directors. The minutes of the meetings should
adequately reflect the directors’ consideration and debate
over the issues;
Devote adequate time and attention and give adequate
independent thought to the issues;

Hire a reputable external firm to manage the payroll so
that the payroll deductions are made on time to tax
departments and to governmental agencies that have
jurisdiction;

Ascertain that amounts required for pension payments are
not comingled with the other assets of the corporation. Put
protections in place;

Limit the number of persons who are empowered to sign
or issue checks;

Receive adequate consideration for property transfers;

Maintain and preserve books of accounts and financial
records;

Make accurate representations in respect of any credit or
property obtained;

Refrain from declaring a dividend or redeeming or
purchasing any shares of the corporations’ capital stock;

Ascertain that the corporations’ services or supplies are
provided at full value;

Refrain from making payments that could interpreted as
preferences;

Refrain from hypothecating, pledging or disposing of
property that the corporation obtained on credit and has
not paid for, unless this is clearly done in the ordinary
course of business;

Meet the corporations’ ongoing obligations in respect of
remittances of Goods and Service Tax (“GST”),
Harmonized Provincial Sales Tax (“HST”), the Canada
Pension Plan, the Employment Insurance Act and income
tax payroll deductions;

Resume the holding of trust moneys or deemed trust
moneys in separate, well-identified bank accounts;

Determine exposure to potential environmental liability
and take actual steps to avoid those liabilities or ascertain
that the person managing the corporation’s finances or
who has control of the corporation takes actual steps
against environmental hazards;
Comply with clean-up orders.
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2. What steps should a
Board undertake when
it realises that a
company's insolvency
is likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

When a Board realises that a corporation’s insolvency is likely,
the Board should undertake the following steps:
•

Start implementing an action plan as early and as quickly
as possible;

The following advice should be obtained:
•

•
•

•

•

•

Legal, financial and competent insolvency advice to help
the Board examine the strategic options and develop an
action plan that is in the best interest of the corporation
and that will minimize the harm to creditors and to other
stakeholders;

In the presence of a pension plan, advice should be
obtained about the steps that must be taken to ensure that
the interests of plan members are protected;

Advice should be obtained on available alternatives,
either one or several of the following:

(a) Refinancing the corporation’s debt;
(b) Selling assets or all, or part of, the business of the
corporation;
(c) Restructuring the corporation or effecting a
compromise with its creditors (either informal or formal);
(d) Winding down the corporation and liquidating its
assets (either inside or outside a bankruptcy); or
(e) Maintaining the status quo (for example, if sufficient
resources are available to control the effects of a cyclical
downturn);

In Ontario, advice should be obtained on what the
requirements are under bulk sales legislation for informal
sales of assets. In Québec, the former provisions of the
Civil Code of Lower-Canada on bulk sales were
abolished, as was the case in most of the Canadian
Provinces with their respective bulk sales legislations;

Advice should be obtained on what the prohibitions of the
Bankruptcy and Insolvency Act (“BIA”) are with respect to
undervalued transactions and preferences to creditors
prior to, and during, insolvency;

Advice should be obtained about how directors are going
to notify the securities regulator of the likely material
change in the corporation’s financial position and how the
regulator’s requirements are going to be met (or legally
avoided) during the insolvency restructuring period if a
BIA or a Creditors of Corporations Arrangement Act
(“CCAA”) restructuring is the option retained.
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The following notifications should be made:
•

•

•

Notices under securities legislation of a “material change”
in financial situation likely to affect the value of a stock, as
per competent advice received;

Notices by troubled financial institutions (banks, trusts and
insurers) must be given to their respective regulators, in
accordance with their continuing reporting obligations (on
a quarterly basis);

An employer administrator or sponsor of a pension plan
is not reasonably expected to consult with plan members
about its decision to seek court protection for the purpose
of restructuring. However, in the event of a formal
restructuring procedure, the judge has to be made aware
of the pension plans in place. He must be informed of any
potential conflict. Naming the beneficiary of a pension
plan in a creditors’ list is not enough. Any potential conflict
must be disclosed to be dealt with by the judge, and by
counsel representing the persons or groups of persons
whose rights may be affected;

The following meetings should be held:
•

•
•
3. What type of advice
should directors seek?

Very frequent, if not daily, board meetings;

Meetings during which directors will work closely and
actively with management;

Confidentiality of all meetings should be maintained.

The type of advice directors should seek is the following:
•

•

•

Ascertain from counsel what the legal requirements
applying to them are and then take appropriate measures
that are perfectly consistent with the interests of the
corporation;

Bring to counsel’s knowledge any likelihood of claims for
misrepresentation or failures to duties of disclosure from
equity holders. Claims for misrepresentation to equity
holders cannot be compromised unless creditors are
entirely paid. In most instances, directors are left exposed.
Furthermore, claims for misrepresentations is a case
where shareholders have a direct action against the
directors if they bought shares based on the
misrepresentations of the directors;

Bring to counsel’s knowledge any likelihood of claims for
breach of trust. Those claims cannot be compromised nor
can they be released at the outcome of a bankruptcy;

Directors’ Liability Guide

•

•

4. Can directors be
liable
for
their
corporation's
obligations?

The insurance programs should be reviewed by
competent insurance agent, risk manager or insurance
lawyer to ensure that directors have adequate protection
for activities undertaken as pension plan administrator
and for environmental liabilities. Those claims are often
excluded from D&O insurance policies. Ascertain that
insurance coverage remains in place or will otherwise be
obtained for 6 years after the director has left the board, 3
years in Québec;

Advice should be obtained as to whether it makes sense
to seek a formal restructuring under the CCAA or the BIA
since a notice of intent to file a proposal under those two
Acts of Parliament stays most of the claims against
directors. It is also possible to obtain a charge (“D&O
Charge”) that will protect directors from various personal
liabilities during the restructuring process (if insurance is
not available at a reasonable cost). Many of the liabilities
of directors can be compromised in the final workout.
CCAA and BIA restructuring proceedings may allow
contributions towards the pension plan, while the
corporation is restructuring, reducing risks for directors.

Yes, directors can be held liable for certain of their
corporation’s obligations.

Statutory laws: There are a number of statutory provisions that
impose personal liability on directors, even where in good faith,
particularly in the fields of employment, taxation, environmental
and pension law. Statutes are remedial. As such, they are
interpreted purposively. Statutes providing for directors’ liability
encourage directors to meet their requirements before the
corporation becomes financially distressed.
Common liabilities. In the following circumstances, directors
may be liable for their corporation’s obligations:
Ontario. The general common law rule is that directors in
their good faith actions will not be liable for torts committed by
the corporation. In order for a plaintiff to succeed in challenging
a business decision, plaintiff must establish that the directors
have acted in breach of a duty of care in a way that caused injury
to them.
The traditional common law rule is that directors owe their duty
of care to the corporation only. Therefore, it is very difficult, at
common law, for a person other than the corporation to sue its
directors for damages, save and except for intentional torts
committed by them.
Directors have a due diligence defence. This means they are
protected from personal liability if they have acted in good faith
and have exercised the care, diligence, and skill of a reasonably
prudent person.
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The common law doctrine of privity of contracts is a strong
protection in favour of the directors for the corporation’s
contractual liabilities.
Québec. Contracts. Directors are considered to be the
mandataries of the corporation.
As mandataries, directors who bind the corporation are not
personally liable to the third person who contracted with the
corporation.
In smaller corporations, directors are also the main
shareholders. Shareholders are not liable for the corporations’
actions.
The immunity in favour of shareholders in closely held
corporations suffers three exceptions: (a) fraud, (b) abuse of
rights or (c) contravention to a rule of public order.
(A) Fraud can be: (i) paulian fraud which is an act accomplished
by an insolvent debtor in order to defraud its creditors; (ii) civil
fraud which is an act accomplished in bad faith with a view of
causing injury to the rights or to the interests of another person
or simply to avoid the application of the law.
(B) Abuse of rights is a separate legal concept. It is a lawful
conduct but which is adopted with a view to injure the plaintiff or
in a manner inconsistent with the social ends of that right;
(C) Contravention to a rule of public order. Those are
contraventions to principles of fundamental law or rules of
community life, either codified by the QCC, by statute, or as setout by the courts. For instance, many public order rules are found
in areas such as labor law, consumer protection laws, and family
law.
If the impugned conduct falls within one of these three
exceptions, then, corporate veil can be drawn aside to hold a
shareholder (often also a director) liable for the actions of the
corporation.
When the corporate veil is lifted, claimant does not need to
prove a specific cause to effect relationship between the
shareholder’s faulty conduct and the injury suffered from. The lift
of the corporate veil simply means that the corporate veil can no
longer be set-up against a claimant (civil law concept of
inopposabilité).
Liability in tort (extra-contractual). Where the corporation is not
a party to a contract, directors must, in the performance of their
duties, conform to the obligation imposed on them by law, by the
constituting act and the by-laws. They must act within the limits
of the powers conferred on them.
Directors must act with prudence and diligence. They must
also act with honesty and loyalty in the interest of the corporation.
Directors who take part in the corporation’s faulty decisions
can potentially be held liable for the faults committed by the
corporation.
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5. Can directors be
liable
for
preinsolvency transactions?

Yes, in certain circumstances, directors are liable for preinsolvency transactions:
Transactions for less than fair market value. Directors who,
directly or indirectly, benefited from and had knowledge of a
transaction occurring for less than fair market value may be liable
under both the BIA and the CCAA.
Under the BIA and the CCAA, a director may be liable for a
transaction occurring for less than fair market value if (a) the
transaction was concluded within the year preceding the date of
bankruptcy (five years when parties were dealing at arm’s length
with the corporation being insolvent) and (b) the consideration
given or received by the bankrupt corporation was less than fair
market value.
Before holding a director liable for transfers at undervalue, the
judge must also conclude, in his discretion, that the case is a
proper one for holding the person liable.
Preferences. Directors are liable for preferences where they
authorized or acquiesced in a bankruptcy offence that resulted
in a creditor receiving payment at the expense of other creditors.
With respect to preferences (formerly, “fraudulent
preferences”), the look-back period for non-arms-length
transactions is 3 months before the initial bankruptcy event. For
creditors not dealing at arm’s length the look-back period is 12
months before the initial bankruptcy event.
The maximum liability of directors is for the value of the
transferred asset or for the prejudice suffered from the payment
under attack. Where the creditor sues in the rights of a trustee,
by authorization of the court, the creditor receives the full benefit
of the judgment before having to remit surpluses to the trustee.
When a corporation pays sales tax (GST or HST) prior to filing
a notice of intention under the BIA and does not make the
payment in the ordinary course of business, this payment, even
made to the government, may be set aside as preference. In such
circumstance, directors may ultimately be liable for those
remittances.
Directors may be found personally liable for less than fair
market value transactions or preferences under oppression
provisions of corporation statutes if the injured creditor is a
stakeholder of the corporation and that he was treated unfairly.
In addition to the BIA and the CCAA, Ontario and Québec have
their own legislation with respect to undervalued transactions
and preferences.
A trustee, the monitor or a creditor acting in the rights of a
trustee may sue by virtue of any provincial statute that does not
conflict with the BIA or with the CCAA.
A trustee has one year from his appointment to sue on the basis
on civil law’s paulian fraud.
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6. To
whom
do
directors owe their
obligations?

Directors owe their obligations to the corporation. Their
obligations toward the corporation are their fiduciary duty and
their duty of care.
Fiduciary duty:

Clearly, fiduciary duties are owed to the corporation.
In 2008, the Supreme Court of Canada clarified that in Canada,
this rule suffers no exception. The duty is compulsory at all times.
The corporate statutes also state that the directors must act “in
the best interests of the corporation.”
In Québec, the fiduciary duty is the duty of loyalty and of
honesty. It is also owed to the corporation.
The fiduciary duty of directors is not confined to short-term
profit or share value. On the contrary, where the corporation is a
going concern, the fiduciary duty looks to the corporation’s longterm interests.
It is appropriate for directors to consider, as part of their
fiduciary duty, the impact of corporate decisions on particular
groups of stakeholders such as the shareholders, the employees,
the suppliers, the creditors, the consumers, the government, the
environment and the community in which the business operates.
The case-law on oppression remedies was developed since,
under the common law, persons other than the corporation are
not admitted to invoke a breach of the fiduciary duty. Only the
beneficiary of a fiduciary duty is entitled to allege breach.
The case-law on oppression confirms that the duty of the
directors to act in the best interests of the corporation include a
duty to treat individual stakeholders affected by corporate
actions equitably and fairly. In each case, the question is whether,
in light of all circumstances, directors have acted in the best
interests of the corporation, having regard to all relevant
considerations, including, but not confined to, the need to treat
affected stakeholders in a fair manner.
The directors’ fiduciary duty does not change when a
corporation is in the “vicinity of insolvency”: in assessing the
actions of directors, it is evident that an honest and good faith
attempt to redress the corporation’s financial situation will, if
successful, increase the retained value for shareholders and
improve the position of creditors. If unsuccessful, good faith
attempts will not qualify as a breach of the fiduciary duty.
In a nutshell, the alleged wrongs of the board members for
decisions made in an insolvency context are not actionable by
anyone else than the corporation, except where a stakeholder
shows, under one of the special remedies, one of which is the
oppression remedy, that he was unfairly treated.
Duty of care:

Under the statutes of both Ontario and of Québec, the duty of
care is owed to the corporation.
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Under the Federal statute, it is not entirely clear that a
corporation’s directors’ duty of care is owed solely to the
corporation.
Fortunately, the Supreme Court of Canada clarified, in 2008,
that claims against directors are based on the common law, not
on statute.
Since at common law, the beneficiary of the duty of care is the
corporation itself, there is little room left for claims alleging
breaches of the duty of care by others than the corporation itself.
Furthermore, the Ontario statute was amended in 2006 to
clarify that the statutory duty of care of directors is owed to the
corporation (s. 134, Business Corporations Act of Ontario
“BCAO”).
The Québec statute, adopted in 2011, provides that the
statutory duty of care of directors is also owed to the corporation
(s. 119, Business Corporations Act of Québec “BCAQ”).
In 2004, the Supreme Court of Canada said that, under the
CBCA, the identity of the beneficiary of the duty of care is much
more open-ended (than for the fiduciary duty), and it appeared
obvious, in its opinion, that creditors were amongst those
beneficiaries. The statutory interpretation of the CBCA was said
to be clearly consistent with the civil law interpretation of the
word “another” and with the civil law regime of civil liability.
S. 119 BCAQ, adopted several years after the 2004 Supreme
Court of Canada ruling, states that the directors of a provincial
corporation are bound by the same obligations “as are imposed
by the Civil Code on any director of a legal person” and that
“consequently” in the exercise of their functions, the directors are
duty-bound “toward the corporation”, to act with prudence and
diligence.
The purpose of s. 119 BCAQ, insofar as it purports to interpret
the civil law, is to defeat the Supreme Court of Canada’s view that,
consistent with the CBCA, in the Court’s opinion, directors have,
under civil law, an open-ended duty of care. How successful will
be Québec’s legislature’s attempt to impose its own
interpretation of codified civil law remains to be tested in court.
In common law jurisdictions, there is a principle that
shareholders do not have a direct action against directors. This
principle is known as the Foss v. Harbottle rule by the name of an
old 1843 English case.
In civil law, in extra-contractual matters, the control mechanism
against unlimited loss is not whether a direct right of action exists
between a party and another one, or what the relationship is
between a plaintiff and defendant but, rather, whether a factual
determination can be made of whether the loss is a direct, certain
and immediate result of a negligence. The limitation or restrictive
device found in civil law against unlimited liability is “the
directness of the damages” rather than who the parties are, in
relation one to the other
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Accordingly, in a late 2015 class-action certification case from
Québec, currently under appeal, the court accepted that with
respect to the right of action of the shareholders - not some
creditors in that case – the “better view appears to be that the
shareholders do (…) have a right of action against the directors.”
(Our emphasis)
However, when the courts look at whether there is a direct and
immediate relationship between the directors’ fault, and the
damage suffered from, directness must be found.
When directors cause damage to the corporation, it is usually
decided that shareholders cannot claim against directors for the
resulting loss of share value because the loss is an indirect result
of the injury caused to the corporation.
By contrast, where shareholders have bought shares based on
the misrepresentations of the directors, the loss will be direct
since the loss is suffered by the shareholders and not by the
corporation.
The pension plan context:

In the context of pension plan governance, the board has
responsibilities of a fiduciary nature to the members and
beneficiaries of the corporation’s pension plan, in its capacity as
administrator or sponsor of the plan.
7. What are the
potential claims which
might be brought
against directors?

The claims that can be brought against directors are the
following ones.
Because of the common law limitation inherent to fiduciary
duties whereby only the beneficiary of a fiduciary duty can
complain about its breach, courts have developed a number of
special remedies to protect the interests of shareholders and of
the other stakeholders of the corporation. These remedies have
been affirmed, modified and supplemented by modern
corporate legislations. Mainly, the two special remedies are the
derivative (or oblique) action and the oppression remedy.

Derivative actions. Where the corporation, to the prejudice
of the stakeholder, refuses or neglects to exercise the rights and
actions of the corporation, a stakeholder of the corporation may,
upon proper authorization from the court, bring an action in the
name and on behalf of the corporation, amongst others against a
director who has, by his conduct, caused the corporation to suffer
damages.
Oppression remedy. Under corporate legislation, the
oppression remedy gives recognition to the fact that there are a
number of classes of persons - the stakeholders - who have a
legitimate stake in the manner in which the affairs of a
corporation are conducted. Oppression remedies prevent those
having power over the affairs of a business corporation from
exercising that power with impunity. Courts have held that a
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director can be found personally liable without an independent
tort having been committed – in Québec, a fault - if the conduct
came within the meaning of oppressive or unfairly prejudicial
conduct set out in the applicable corporate statute.
Directors will be held liable, for damages, if they acted
carelessly with resulting damage to stakeholders, or
oppressively, or unfairly, to the prejudice or in disregard to the
interests of stakeholders which may include creditors.
In the framework of insolvency/restructuring proceedings, a
stakeholder can bring a lawsuit of his own against a bankrupt or
its directors. Leave must be obtained from the supervisory court.
Unpaid wages, severance, and vacation pays:
Under both Federal and Québec Law, directors of a corporation
are liable to employees of the corporation for all wages not
exceeding six months payable to each employee for services
performed for the corporation while they were directors.
With respect to severance pays, directors are liable for that
portion of the severance pay earned while the person was a
director. In Québec and under federal law, directors are not
responsible for vacation pays. In Ontario, directors are liable for
vacation pays accrued while they were directors but for no more
than for 12 months of service.
Directors are not liable unless the corporation was sued for the
debt within one year after the debt became due or unless, within
the one-year period, a liquidation order was made against the
corporation or it became bankrupt within the meaning of the BIA.
Income Tax Payroll deductions, Canada Pension Plan
contributions, employment insurance deductions, Goods
and Service Taxes (GST), Harmonized provincial taxes (HST):
Directors may be held liable for the corporation’s failure to
remit to the governmental authorities employees’ payroll
deductions. Those include compulsory deductions for the
employees’ personal income tax, the Canada Pension Plan
contributions and the employment insurance deductions.
Québec has its own pension plan scheme that comes on top of
the federal plan. Where the corporation has a place of business
in Québec, additional payroll deductions must be made on
account of those contributions.
The Income Tax Act, the Canada Pension Plan and the
Employment Insurance Act deem the payroll deductions to be
held in trust in favour of the Federal Government and, as such,
they are exempt from being distributed among creditors of the
corporation. The BIA and the CCAA renders invalid federal and
provincial deemed trusts except in these three cases. There is no
exception for income tax and for GST and HST remittances
(formerly PST, or QST in Québec).
The BIA and the CCAA allow for the Federal Government’s
claims for remittances under the Canada Pension Plan (and
contributions of the same nature under provincial legislation),
the Employment Insurance Act and the Income Tax Act to enjoy
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a priority over other claims in reorganizations under the BIA and
the CCAA. Those two statutes provide that no proposal shall be
approved by the court that does not provide for full payment of
the Crown within six months after court approval of the proposal.
As result, where there is a workout, directors’ liabilities for these
remittances are going to be reduced.
In addition to payroll deductions, directors may be held liable
for the corporations’ failure to remit Goods and Services Tax
(GST) and Harmonized Sales Tax (HST) – formerly Provincial
Sales Tax (PST or QST) roughly the equivalent of Value Added
Tax (VAT) in Europe.
Former directors cannot be assessed more than two years after
they have resigned. Statutory liabilities for unremitted payroll
deductions and unremitted taxes can be challenged on the basis
that the assessed directors have acted with reasonable care,
dispatch and diligence under the circumstances.
The following are examples of reasonable care and diligence:
having put in place segregated bank accounts, financial officers
having been required to submit regular reports on the standing
of these accounts, regular confirmations having been obtained
that the remittances were made.
Pension benefits:

When a corporation becomes insolvent, there may be an issue
about directors’ liability for unremitted contributions and for any
funding deficiencies in the corporations’ pension plan.
There are three types of pension plans: “defined benefit”
pension plans, “defined contribution” pensions plans and
“hybrid” pension plans.
The fiduciary duty imposed by statute or common/civil law
does not change depending on whether a pension plan is a
defined benefit plan or a defined contribution plan. The plan
administrator owes a fiduciary duty regardless of the type of
plan, for the tasks that the board (directing the corporation in its
role as plan administrator) is required to perform. In this regard,
while the same standards apply to defined benefits and defined
contribution plans, the nature and scope of potential liability are
different.
A “defined benefit” pension plan is a promise that on retirement
the corporate employer will pay a certain amount of annual
pension benefit to a retired employee and, after the employee’s
death, the employee’s spouse for the rest of their lives following
retirement.
A corporate employer usually funds a defined benefit pension
by setting aside the amount of money an actuary has calculated
that will be sufficient to pay for the pension benefits earned by
employees each year.
Where a defined benefit plan is in place, the defined benefit
pension plan can be ordered to be wound up.
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A wind-up requires that the pension benefits earned to the
point of insolvency be secured either through a purchase of
annuity, or the transfer of the value of the benefits to a Retirement
Registered Savings Plan (RRSP), or another pension plan willing
to assume the liability for the benefits.
Where a corporate employer with a defined benefit pension
plan becomes insolvent and there are insufficient assets in the
pension fund to provide the promised benefits, directors may be
personally liable under applicable pension legislation, under
corporate statutes, or under applicable employment standards
legislation, for failure to make contributions to the pension fund
as and when required.
Where employee contributions were deducted from wages but
were not remitted to the pension fund, directors may be found
liable for breach of trust, dishonesty or bad faith in their
management of contributions.
Exceptionally, directors may be found liable for negligence for
ignoring advice from professional advisers for the pension plan
without good cause.
A “defined contribution” pension plan is a promise that the
corporation employer will contribute a certain amount each year
to an account in the employee’s name, often, a percentage of the
employee’s earnings.
The contributions, plus the earnings generated from the
investment of those contributions, will be the amount of funds
available on the employee’s retirement to provide an annual
pension benefit.
Unlike the defined benefit plan, the defined contribution plan
promises no particular level of pension benefits on retirement,
only a particular level of contributions over the working life of
the employee.
Where a corporate employer with a defined contribution
pension plan becomes insolvent, the corporate employer may
not have made timely contributions to the employees’ account.
Directors may be personally liable under the applicable
employment standards legislation, under the corporation’s
statutes, further to statutory offences committed by them, or
directly under the applicable pension benefits legislation, for the
contributions that were not made prior to insolvency.
Under a “hybrid” pension plan there is an obligation for the
corporate employer to make additional contributions to fund
deficiencies in the plan’s funding by making additional “special
payments” over a number of years.
If the corporation is unable to make these special contributions
the directors of the corporation may become liable for these
payments, in the event of negligence based on specific factors
such as having disregarded professional advice or having failed
to seek professional advice to determine what those special
contributions should have been.
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Environmental liability:

Contamination may occur as consequence of operational costcutting measures, or may be uncovered in the context of an
insolvency situation where, for example, environmental
assessments are conducted in connection with the proposed sale
of the corporation’s assets or operations.
Under the various environment protection provincial statutes,
persons having permitted the discharge of contaminants into the
environment are responsible for the clean-up, or, for its costs, if
the clean-up was done by the government.
Both Ministries of the Environment of Ontario and of Québec
have sought to impose environmental liability on directors of
insolvent corporations. The directors’ financial liability stem from
ministerial orders against them to rehabilitate sites or lands
under the responsibility of the insolvent corporation.
In 2005, Ontario adopted legislative measures to impose
statutory obligations on directors beyond the positive duty to
take all reasonable care to prevent unlawful discharges into the
environment. Sections of relevant statutes now provide that a
director of a corporation has a duty to take all reasonable steps
to prevent the corporation from discharging or causing or
permitting the discharge of contaminants.
2011 amendments to the Québec’s Environment Quality Act
(“EQA”) impose direct obligations to directors. The EQA now
provides that the directors of a corporation that has defaulted on
payment to the minister under the EQA or its regulations are
liable, together with the corporation, for payment of the amount
unless the director establishes that he exercised due care and
diligence to prevent the failure that led to the claim.
Court-supervised insolvencies or restructuring procedures
may reduce the consequences of environmental liabilities of
directors but that result is never automatically achieved.
For protection against their personal environmental liabilities,
directors are encouraged to make sure that: (a) their corporation
has a strong environmental management system and (b) that
environmental risks are professionally managed without their
direct involvement.
Decisions to initiate, to reduce or to terminate environmental
programs and their related funding, including remediation,
should be made with careful consideration of legal obligations
and consequences.
Directors should be ready to refute liability by showing that (a)
they did not cause or permit the discharge of the contaminants,
and (b) that they did not have the requisite degree of
management or control of the property or of the remediation
undertaken.
These two defences require significant factual analysis of
whether the directors influenced the environmental management
systems of the corporation
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In the Province of Québec, if the corporation commits an
offence under the EQA its directors are presumed to have
committed the offence unless it is established that the directors
have exercised due diligence and took all necessary precautions
to prevent the offence.
Under federal environment legislation, due diligence, is no
longer a defence against the prosecution for the offence of
having contaminated the environment.

Dividends paid to non-residents:
Both under federal and provincial law, directors are
responsible for the amount of taxes the corporation should have
withheld from a dividend paid to a non-resident.

Wrongful/Insolvent Trading:
Ontario. Wrongful or insolvent trading is not a common law
tort under Canadian Law. Courts, as a matter of fact, take
exception to the law of others of the Commonwealth
jurisdictions, such as Australia, New Zealand and England.
Scholars explain that in those jurisdictions, insolvent trading is
prohibited by statute.
Canadian common law courts have held that there is no
specific duty to refrain from trading while a corporation is
insolvent (i.e., allowing the corporation to procure goods and
services when it is insolvent and therefore being unlikely able to
pay for the goods or services).
As a matter of policy, Canadian courts take the following
stance:
(a) Directors should not be discouraged from making efforts
to surmount financial hardship; and,
(b) Directors could become reluctant to serve.
Directors of an insolvent corporation may, under certain
circumstances, be held personally liable, under the rules of
negligence and for other torts.
Directors who misrepresented corporate or financial
information can be found personally liable. If they assisted the
corporation to take risks with trust property, they may be
personally liable. Directors may be held liable if they are found
to have participated in a fraud. Directors will be held personally
liable for tortuous conduct causing physical injury, property
damage, or a nuisance even where their actions were pursuant
to their duties to the corporation.
Where it is clear that a corporation was in dire financial
circumstances and was not able to pay for goods or services
about to be obtained, prudence suggests that orders not be
placed on credit, in order to avoid allegations that the
corporation and its directors perpetrated a fraud.
Québec. Civil law courts consider that not disclosing the
insolvency of the corporation to a co-contracting party, does not,
in and of itself, give rise to civil liability.
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Under the QCC, directors can be found liable for the debts and
liabilities of the corporation only in the following circumstances:
(1) When they deceived, made false representations or
delivered false documents;
(2) When they concealed the corporation’s insolvency for
credit purposes, knowing that the insolvency was irremediable
and that the contracting party would never receive payment;
(3) Where they resorted to manoeuvres resulting in an
advantage to them in order to fraudulently place assets beyond
creditors’ reach (civil law’s “paulian fraud”);
To illustrate, the following circumstances were enough, in a
recent case, to entail a director’s personal liability:
•

•
•
•

A few months before the disputed supply order, the tax
authorities took judgment against the corporation for a
significant amount;

A seizure was made of the corporation’s assets, about the
same time the disputed order was placed;

Separately, substantial amounts were transferred to the
director’s bank accounts;

Checks made to the corporation were cashed by the
director, suppliers were paid by him and cash was used to
pay suppliers.

Future insolvency of the corporation does not make the
directors personally liable for a debt that they did not guarantee
in any fashion. This is the essence of the separate juridical
personality of the corporation.
Being cash-tight but having plenty of accounts receivable to
cover a good portion of the corporation’s liabilities is not enough
to engage the liability of a corporation’s directors.
Another example of extra-contractual liability of a director is
where he has obtained credit from third-parties, with no valid
business purpose, other than relieving a director’s from
contractual personal liabilities, which is a fraud, and a conflict of
interests.
For extra-contractual liability to take place, the director must
generally have taken part in the conduct, either by authorizing
the conduct, or by having instrumented it.
Successor Employers:
In purchasing an insolvent or bankrupt corporation, the
purchaser may become a successor employer under labour
relations legislation. Thus, directors who continue the business
of the insolvent or bankrupt corporation may acquire obligations
that an insolvent corporation had in respect of employment
debts.
Mingling of assets:
Directors may not mingle the property of the corporation with
their own property or use it for their own profit.
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Asset flips:
Directors of closely held corporations need be aware that
ceasing the operations of a corporation in order to continue the
same business under a different corporate shell may trigger their
personal liability incidentally to the liability of the main
shareholder and to the liability of the new corporation.
In the interest of all, the insolvent corporation should seek the
approval of a court, in the framework of an insolvency
proceeding, when it intends to sell its business, parts of its
business, or an important part of its assets, rather than resuming
the operation of the same business secretly.
Dividends illegally declared and paid and shares illegally
redeemed:
The directors must not declare or pay a dividend or redeem
shares if there are reasonable grounds to believe that the
corporation is insolvent or will become insolvent as result of the
dividend being paid.
The BIA gives the Court power to give judgment to the trustee
against the directors of the corporation, in the amount of the
dividend or redemption or shares purchase price, while any of
those operations were done while the corporation was insolvent.
Under all corporate legislations as well as under the BIA (since
1997) directors can raise a due diligence defence against an
attack for having allowed the payment of a dividend or the
redemption of shares while the corporation was insolvent or
became insolvent as result.
As a general rule, it is reasonable for a director to rely on the
audited financial statements and the opinions of the auditor when
authorizing the payment of a dividend. This is especially the case
when the corporation has been operating for several years and
has always had audited statements.
In the absence of audited financial statements, in order to
reduce the risks associated with potential personal liability for
payment of dividends or the redemption of shares, directors
should obtain solvency certificates from the corporation’s
management (and, if deemed necessary, from external advisers)
that confirm that the corporation is not insolvent and will not be
rendered insolvent by the proposed payment of redemption of
shares.
Construction and Mechanics’ Lien Legislation:
Construction lien legislation in the common law provinces
provide that moneys received in payment for work performed
and supplies delivered in construction are held in trust by the
corporation and its directors for the subcontractors, workers and
suppliers.
In Ontario, by statute, directors of corporations receiving funds
subject to that trust are personally liable for any use of those
funds in breach of those trust funds or if they have assented to,
or acquiesced in the use of those funds otherwise than to pay
those who took part in the construction, in accordance with the
Act.
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Québec does not have construction lien legislation. Instead,
Québec’s legislative scheme is hypothec in favor of builders and
suppliers. Provided the proper procedures are taken, within
delays, builders and suppliers acquire a prior claim constituting
a real right within the meaning of the QCC, of the BIA and of the
CCAA. They are secured creditors who are exempt from most of
the substantive provisions of the BIA and the CCAA.
Since there are no deemed trusts in the Québec construction
industry there is no possible liability of directors on this count.
From that standpoint, there is less exposure for directors having
to do with construction contracts in the Province of Québec.
8. What steps should
directors
take
to
minimise their risk of
liability?

To minimize their risk of liability, directors should do the
following:
•

•

•
•
•

•
•

•

•

Inform themselves before deciding to act;

If not perfectly qualified in a given area of decision, leave
the decision to other competent directors (under Québec
corporate legislation, a director may even rely on a
competent officer);

Turn to a qualified person, ideally, a professional in the
relevant field. It is sound to obtain written reports;

Communicate all known information to the professional
advisers. Reports must address the precise topic of the
decision to be made;

Avoid as much as possible signing statements to be
circulated in the public. If public circulation cannot be
avoided, directors should ascertain that the information
conveyed is true;

Set-up committees with competent membership. This is
particularly useful in the areas of environmental and
pension plans liability;

Require audited financial statements and/or reports;

Take precautions before selling or purchasing property,
on behalf of the corporation, such as obtaining valuation
letters or independent appraisals to ensure that property
is not being sold or purchased for a price less or greater
than fair market value

Declare to the corporation any interest they have in a
business or in an association that may place them in a
conflict of interest, any situation they may be in, and any
right they may have against that business or association,
indicating the nature of these rights and their value. Make
sure that declarations of interest are recorded in the
minutes of the proceedings, of the board of directors, or
an equivalent. Abstain from voting;
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•
•

•

•

•

•

•

•

•

•

•

Ascertain they are covered by a Directors’ and Officers’
insurance policy (D&O) and that insurance premiums are
paid by the corporation as they become due;

Obtain extended reporting periods or “tail” insurance to
extend the period of time during which claims may be
made, until the end of the limitation period during which
a director may be sued;

Review coverage and exclusions with competent
insurance agent, risk manager or insurance lawyer to
make sure that the types of incidents or liabilities that
directors may be most worried about in insolvency
situations, are covered;

Ascertain that the D&O policies specify that if directors
and officers and the corporation have simultaneous claims
under the D&O policy, that exceed the policy’s limits, the
directors are entitled to payment before the corporation;

Consider other potential sources of indemnification, such
as parent-corporation or shareholder, or a segregated
trust funds, available solely for use by directors for their
errors and omissions, essentially their good faith, but
negligent, acts;

Consider whether resignation makes more sense than
staying on the board in order to be able to influence how
liabilities having an impact on directors are addressed.
Resignation means that further steps will be in the hand of
others. Remaining a director in a financially distressed
period may become a very significant and pressing
commitment. Balance the two options;

Register a dissenting vote where appropriate. Ascertain
that a dissent is entered in the minutes of meeting or send
the written dissent to the secretary of the meeting as soon
as feasible after the meeting;

In the event of an absence at a board’s meeting, inquire to
the secretary as to the deliberations of the board and send
their dissent to him soon after becoming aware of the
resolution or action taken;

Refrain from making any dissention public;

If the corporation is being restructured under the BIA or
the CCAA, request that the restructuring plans include
protections for them;

As much as possible, have the debtor corporation fulfil its
obligations under the workout plan.
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9. Can directors be
liable for fraud?

Yes. Fraud is the most obvious, although not that frequent,
cause of directors’ liability.
In the event of fraud committed by representatives of the
corporation they appoint, the failure by directors to properly
supervise those persons may entail liability, including by
contribution, with liability potentially incurred by the auditors of
the corporation.

10. What is the position
of
non-executive
directors?

An executive director is almost invariably also an inside
director, as opposed to an outside director.
Given his position, an inside director is better informed than
an outside director participating sporadically. It will therefore be
more difficult for an executive director to, from the in-walls, plead
ignorance or an error committed in good faith.

11. What is the position
of shadow directors?

Persons who, through their conduct, have an influence on the
course of events and, as a matter of fact, manage the affairs of the
corporation, may be considered de facto directors and can be
liable, especially in the absence of other directors.
Shadow or de facto directors are often assessed, both federally
and provincially, for the income taxes and other payroll
deductions, the corporation has omitted to remit.

12. Are there any
different requirements
and obligations for/on
the directors of public
corporations in a preinsolvency scenario?

When a corporation approaches insolvency, the periodic and
continuous disclosure of interim financial statements of a
corporation’s reports must reflect in a timely and accurate way
the material changes experienced by the corporation. Directors
must certify the reports.
Directors have ongoing obligations to make timely disclosure
of a change in business, in operations or in capital that would
reasonably be expected to have a significant effect on the market
price or value of any of the securities of the reporting issuer.
Directors of both insolvent public corporations and of
prospective purchasers have a number of disclosure obligations
in respect of takeover bids. The failure to deliver a takeover bid
circular or issuing one with misleading information are
punishable as quasi-criminal offences and therefore can also
lead to civil and/or to statutory liability.
Under merger negotiations as a potential resolution to a
corporation’s financial distress, directors must disclose potential
mergers or other transactions at the point where both parties
have made a decision to implement the merger or transaction.
At the point of insolvency, it is important for directors to
continue to meet their obligations under securities laws even if
their decisions about the future of the corporation are made
rapidly and on a weekly, if not, on a daily basis.
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The disclosure requirements under securities legislations are
not subordinated to the business judgment of the directors. The
“business-judgment rule” is not available to qualify or
undermine the duties of disclosure.
Directors involved in restructuring negotiations under the
proposal provisions of the BIA and the CCAA must meet their
continuing disclosure obligations, even while the corporation is
in insolvency proceedings. The Court has the power to make
orders to relieve them in respect of having to make continuous
disclosures of cash-flow, during insolvency workout negotiations.
For most liability provisions under securities law, the due
diligence defence and reliance on experts are available.
Directors who have acted in good faith and were duly diligent in
their efforts to comply with securities law requirements are
unlikely to face personal liability.
13. What is the ongoing
role of directors once a
corporation is in an
insolvency process?

In an informal arrangement with creditors or in a proposed
sale of the corporation’s assets, directors play an active role in
the management of the corporation and may bear the
responsibility of approving the arrangement or sale. A role of this
sort may result in increased liability for them, as shareholders or
other stakeholders may seek to recover their losses from them.
The initial decision to commence a restructuring proceeding
is a corporate one. The subsequent decisions made during the
proceedings are made by several persons i.e. by the monitor or
the proposal trustee, by the interim lender, by the corporation in
possession (thus, its directors), all of which are subject to the
supervision and to the authority of the court.
On bankruptcy, the corporation still exists. As a consequence,
the cessation of a corporation’s operations or the loss of its
control does not, in and of itself, terminate directorship. Directors
continue to have obligations to the corporation but practically
they have no power.
While the formal role of a director does not change upon a
bankruptcy or upon the appointment of a receiver, in practical
terms, directors will lose control over the process once the assets
of the corporation vest in a trustee in bankruptcy.
As a result, in a bankruptcy, directors should consider
resigning rather than continuing to incur potential liabilities
while they are no longer in control.
The director or officer executing the assignment on behalf of
the corporation, or the person who has, or has had, directly or
indirectly, control in fact of the corporation, must do the following,
as required:
•

make discovery of, and deliver all, of the corporation’s
property that is under his possession or control to the
trustee;
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•

•

•

•
•

•

•

•
•

•
•
•
•

deliver to the trustee all books, records, documents,
writings and papers including, without restricting the
generality of the foregoing, title papers, insurance policies
and tax records and returns and copies thereof in any way
relating to the corporations’ property or affairs;

at such time and place as may be fixed by the official
receiver, attend before the official receiver for
examination under oath with respect to the corporations’
conduct, the causes of the corporation’s bankruptcy and
the disposition of its property;

within five days following the bankruptcy, unless the time
is extended by the official receiver, prepare and submit to
the trustee in quadruplicate a statement of the
corporation’s affairs in the prescribed form, verified by
affidavit, and showing the particulars of the corporation’s
assets and liabilities, the names and addresses of the
corporation’s creditors, the securities held, the dates when
the securities were respectively given, and such further or
other information as may be required by the trustee;
make or give all the assistance within his power in making
an inventory of the corporation’s assets;

make disclosure of all property disposed of within one
year before the date of the initial bankruptcy event, and
how and to whom and for what consideration any part of it
was disposed of, except such part that has been disposed
of in the ordinary course of business;

make disclosure of all property disposed of without
adequate valuable consideration within the period
beginning on the day that is five years before the date of
the initial bankruptcy event and ending on the date of the
bankruptcy;
attend the first meeting of the corporation’s creditors;

when required, attend other meetings of his creditors or
of the inspectors;

submit to such other examinations under oath with respect
to his property or affairs as required;
aid to the best of his power in the realization of his
property, and the distribution of the proceeds among the
corporation’s creditors;

execute any powers of attorney, transfers, deeds and
instruments or acts that may be required;

examine the correctness of all proofs of claims filed, if
required by the trustee;

in case any person has to his knowledge filed a false
claim, disclose the fact immediately to the trustee;
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•
•

inform the trustee of any material change in the
corporation’s financial situation;

until his application for discharge has been disposed of
and the administration of the estate completed, keep the
trustee informed at all times of his place of residence or
address.

Not delivering to the trustee the corporation’s property at the
time of the bankruptcy filing contravenes public order, amounts
to civil fraud and gives rise to the directors’ liability.
14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

Under both the BIA and the CCAA, the court has the authority
to remove directors during proceedings for a proposal or plan
of arrangement where the court is satisfied that the director is
likely to impair the possibility of a viable workout proposal or is
likely to act inappropriately.
If one of the reasons of the proposal procedure is to ensure that
potential claims against directors are taken care of, conduct that
warrants a director’s removal eliminates the ability to include
those releases in the court-supervised work-out.
If a corporation commits an offence under the BIA, a director
who directed, authorized, assented to, acquiesced in or
participated in the commission of an offence, is guilty of the
offence and is liable on conviction to the punishment provided
for the offence.
Directors may be found liable of an offence if the director:
•

•
•
•

•

makes a fraudulent disposition of the bankrupt’s property
before or after the date of the initial bankruptcy event;

refuses or neglects to answer fully and truthfully all proper
questions put to the bankrupt at any examination held
pursuant to the BIA;

makes a false entry or knowingly makes a material
omission in a statement or accounting;

after or within one year immediately preceding the date
of the initial bankruptcy event, conceals, destroys,
mutilates, falsifies, makes an omission in or disposes of, or
is privy to the concealment, destruction, mutilation,
falsification, omission from or disposition of, a book or
document affecting or relating to the corporation’s
property or affairs, unless the corporation had no intent to
conceal the state of the corporation’s affairs;

after or within one year immediately preceding the date
of the initial bankruptcy event, obtains any credit or any
property by false representations made by the bankrupt
or made by any other person to the corporation’s
knowledge;
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•

•

after or within one year immediately preceding the date
of the initial bankruptcy event, fraudulently conceals or
removes any property of a value of fifty dollars or more or
any debt due to or from the bankrupt, or

after or within one year immediately preceding the date
of the initial bankruptcy event, hypothecates, pawns,
pledges or disposes of any property that the bankrupt has
obtained on credit and has not paid for, unless in the case
of a trader the hypothecation, pawning, pledging or
disposing is in the ordinary way of trade and unless the
corporation had no intent to defraud.

In such cases, a director is liable to a fine not exceeding
$10,000 and/or to imprisonment for a term not exceeding 3 three
years.
Directors are liable to a fine not exceeding $5,000 and/or
imprisonment for a term not exceeding 1 year if the director:
•
•

engages in any trade or business without disclosing to all
persons with whom the corporation enters into any
business transaction that the corporation is bankrupt, or

obtains credit to a total of $1,000 or more from any person
or persons without informing them that the corporation is
bankrupt.

The failure of a director to perform the duties listed in 13.
“What is the ongoing role of directors once a corporation is in an
insolvency process” is also an offence for which directors may
be found liable.
Directors may be found liable of an offence entailing a
maximum $5,000 fine and/or imprisonment up to 1 year if the
director has not kept and preserved proper books of account
during the 2 year period before the date of the initial bankruptcy
event if he has done so with the intention to conceal information
or has mutilated or falsified documents.
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Canada, Québec, Ontario
Le Canada est une fédération de 10 provinces et de 3 territoires ayant tous une
assemblée législative et dotée d’un parlement central. Il y a de nombreuses législations
qui imposent une responsabilité dans chacun des ressorts, ainsi qu’au niveau fédéral.
Le libellé et les exigences de ces législations varient d’un ressort à l’autre. Souvent, les
dispositions prévoyant la responsabilité des administrateurs se retrouvent dans diverses
législations, tel que cela est le cas pour les responsabilités pour salaires, prévues autant
dans les législations corporatives que dans les législations sur les normes du travail.
Tous les ressorts du Canada sont des ressorts de common law, sauf un. La Province
de Québec, avec une population de 8 millions (approximativement un cinquième de la
population du Canada), a un régime juridique basé sur le droit coutumier français et
sur les ordonnances royales qui étaient en vigueur en 1760, trois années avant que la
Nouvelle-France soit cédée par le roi de France à la Couronne Britannique. En 1774, les
anciennes lois de la Nouvelle-France furent remises en vigueur, sous l’autorité de la
Couronne Britannique, par l’Acte de Québec. En 1866, les lois en vigueur furent
codifiées, en utilisant comme modèle le Code civil français de 1804. En 1994, la Province
a adopté une version moderne du Code de 1866 appelée le Code civil du Québec
(«CCQ»).
Les obligations des administrateurs, en droit canadien, proviennent de trois
principales sources a) le common law s’appliquant aux personnes exerçant des
pouvoirs de nature fiduciaire, dans les provinces de common law ou, au Québec, les
règles relatives aux mandats et aux personnes morales, contenues au CCQ; b) les
législations corporatives; et c) les autres législations qui imposent des obligations aux
administrateurs en ce qui concerne certains sujets (par exemple : la réglementation
relative aux valeurs mobilières, à la protection de l’environnement, aux impôts et aux
taxes, aux normes du travail et aux fonds de pension).

1. Quelles sont les
mesures que doit
prendre un conseil
d’administration
lorsqu’il
se
rend
compte
que
la
compagnie est en
difficultés financières
du point de vue de sa
gestion?

Lorsqu’un conseil d’administration se rend compte que la
compagnie est en difficulté financière du point de vue de sa
gestion, ses membres devraient prendre les mesures suivantes:
• Réviser les procédures, règles de pratique, et politiques
déjà en place afin de prévenir les réclamations;
•

•
•

Rassembler le plus d’informations possibles avant de
prendre une décision;

Requérir du gestionnaire que l’information soit rendue
disponible en prévision des réunions du conseil
d’administration;

S’assurer que la compagnie rencontre ses obligations
ordinaires et statutaires;
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•
•

•
•

•

•
•
•
•
•
•
•
•

•

Porter une attention adéquate aux notes de bas de page
et aux réserves dans les rapports des vérificateurs;

Conserver une documentation adéquate sur les processus
suivis, incluant les options et les questions considérées,
l’information, les opinions, les analyses préparées pour le
conseil d’administration et mises à sa disposition, ainsi
que les raisons des décisions prises par les
administrateurs. Les minutes des réunions devraient
refléter
adéquatement
les
délibérations
des
administrateurs et les débats tenus au sujet des questions
soulevées;

Investir un temps et une attention adéquates et considérer
de façon indépendante les questions posées;

Engager une firme externe de bonne réputation pour
administrer les paies afin que les déductions à la source
soient faites à temps aux ministères du revenu et aux
agences gouvernementales qui ont compétence;

S’assurer que les sommes d’argent requises pour payer
les régimes de retraite ne soient pas confondues avec les
autres biens de la compagnie. Mettre en place des
protections;

Limiter le nombre de personnes qui ont l’autorité de
signer ou d’émettre des chèques;

S’assurer de recevoir une contrepartie suffisante lors du
transfert de biens;

Conserver et préserver les livres comptables et
financiers;

Faire des représentations justes et correctes en ce qui
concerne le crédit et les achats à effectuer;

Éviter de déclarer un dividende ou de racheter ou
d’acheter des actions du capital-actions de la compagnie;
S’assurer que les services de la compagnie ou ses
fournitures sont vendus à leur pleine valeur;

Éviter d’effectuer des paiements qui pourraient être
interprétés comme des paiements préférentiels;

Éviter d’hypothéquer, de mettre en gage ou de disposer
de biens de la compagnie qui ont été obtenus à crédit et
qui n’ont pas encore été payés, à moins que cela soit
clairement fait dans le cours ordinaire des affaires;

Rencontrer les obligations usuelles de la compagnie en
ce qui concerne les remises de taxes sur les produits et
services («TPS»), les taxes provinciales harmonisées
(«TPH»), le Régime canadien des pensions, la Loi sur
l’assurance-chômage et les déductions d’impôt sur le
revenu effectuées sur les paies des employés;
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•
•

•
2. Quelles mesures un
conseil d’administration
doit-il
prendre
lorsqu’il
se
rend
compte
que
l’insolvabilité de la
compagnie
est
probable? Bien vouloir
résumer les opinions
qui devraient être
obtenues, les avis qui
devraient être donnés
et les réunions à tenir.

Continuer de détenir les sommes détenues en fiducie ou
réputées être détenues en fiducie, dans des comptes
bancaires séparés et bien identifiés;

Déterminer les risques environnementaux potentiels et
prendre les mesures afin d’éviter ce type de
responsabilités ou s’assurer que le gestionnaire ou la
personne qui contrôle la compagnie prend toutes les
mesures
nécessaires
contre
les
risques
environnementaux;

Obtempérer aux ordonnances de décontamination.

Lorsqu’un conseil d’administration se rend compte que
l’insolvabilité de la compagnie est probable, le conseil devrait
prendre les mesures suivantes :
•

Commencer à mettre en œuvre un plan d’action le plus tôt
et le plus rapidement possible;

Les conseils suivants devraient être obtenus :
•

•

•

•

Des conseils juridiques et financiers compétents afin
d’aider le conseil à considérer les options stratégiques
disponibles et développer un plan d’action qui sera dans
les meilleurs intérêts de la compagnie et qui minimisera
le préjudice aux créanciers et aux autres intéressés;

Lorsqu’il y a un régime de retraite, des conseils devraient
être obtenus sur les mesures qui doivent être prises afin
de s’assurer que les intérêts des membres soient
protégés;

Des conseils devraient être obtenus sur les alternatives
disponibles, soit l’une ou plusieurs des alternatives
suivantes :

a) Refinancer la dette de la compagnie;
b) Vendre des actifs ou tout ou partie des affaires de la
compagnie;
c) Restructurer la compagnie ou faire un arrangement
avec ses créanciers (soit informellement ou
formellement);
d) Mettre un terme aux activités de la compagnie et
liquider ses actifs (soit à l’intérieur ou à l’extérieur d’une
faillite); ou
e) Maintenir le statu quo (par exemple, s’il y a des
ressources suffisantes afin de contrôler les effets d’une
diminution cyclique);
En Ontario, des conseils devraient être obtenus sur les
exigences législatives concernant les ventes en bloc ou
pour la vente informelle d’actifs. Au Québec, les anciens
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•

•

articles du Code civil du Bas-Canada sur la vente en bloc
ont été abolis, comme d’ailleurs dans la plupart des
provinces canadiennes;

Des conseils devraient être obtenus sur les prohibitions
de la Loi sur la faillite et l’insolvabilité («LFI») relativement
aux opérations sous-évaluées et aux traitements
préférentiels des créanciers précédant et durant la
période d’insolvabilité;

Des conseils devraient être obtenus sur la manière dont
les administrateurs aviseront les autorités supervisant le
commerce des valeurs mobilières relativement aux effets
probables matériels à la position financière de la
compagnie et comment les exigences de l’autorité de
supervision seront rencontrées (ou légalement évitées)
durant la période de restructuration dans l’éventualité
d’une réorganisation en vertu de la LFI ou de la Loi sur les
arrangements avec les créanciers des compagnies
(«LACC») si cela est le choix retenu.

Les avis suivants devraient être donnés :
•

•

•

Les avis prévus aux législations relatives aux valeurs
mobilières sur un «changement matériel» à la situation
financière susceptible d’influencer la valeur d’une action,
en suivant l’opinion compétente reçue;

Les avis doivent être donnés par les institutions financières
en difficulté (banques, trusts et assureurs) à leurs autorités
de supervision respectives, conformément à leur
obligation continue de soumettre des rapports (sur une
base trimestrielle);

Un employeur qui est administrateur ou promoteur d’un
régime de retraite n’a pas à consulter les membres du
régime concernant sa décision de demander l’aide de la
Cour dans le but de se restructurer. Toutefois, au cas d’une
restructuration formelle, le juge doit être informé qu’il y a
des régimes de retraite en vigueur. Il doit être informé de
tout conflit potentiel. Il n’est pas suffisant de désigner le
bénéficiaire dans la liste des créanciers de la compagnie.
Tout conflit potentiel doit être divulgué pour que le juge,
aidé des avocats représentant les personnes ou les
groupes de personnes susceptibles d’être affectées
puissent en traiter;

Les réunions suivantes devraient être tenues :
•

•

•

Réunions du conseil très fréquentes, sinon journalières;

Réunions durant lesquelles les administrateurs
travailleront de près et activement avec les gestionnaires;

La confidentialité de toutes les réunions devrait être
assurée.
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3.Quels sont les types
de conseils que les
administrateurs
devraient rechercher?

Les types de conseils que les administrateurs devraient
rechercher sont les suivants :
•

•

•

•

•

Vérifier auprès du conseiller juridique quelles sont les
exigences qui s’appliquent à eux et prendre les moyens
appropriés en parfait accord avec les intérêts de la
compagnie;

Informer le conseiller juridique de toute réclamation
probable pour fausse représentation ou défaut aux
obligations de divulgation envers les actionnaires et
détenteurs de débentures. Les réclamations pour fausses
représentations par les actionnaires et les détenteurs de
débentures ne peuvent faire l’objet d’un arrangement à
moins que les créanciers ne soient entièrement payés.
Dans la plupart des cas, les administrateurs sont donc
exposés. De plus, les actionnaires ont un droit de recours
direct contre les administrateurs lorsqu’ils ont été l’objet
de fausses représentations qui les ont induit à acquérir
des actions sur la foi de représentations fausses
d’administrateurs;

Faire connaître au conseiller juridique les réclamations
probables pour abus de confiance. Ces réclamations ne
peuvent être l’objet d’un arrangement et ne peuvent non
plus être libérées à l’issue d’une faillite;

Les programmes d’assurance devraient être révisés avec
un courtier d’assurance compétent, un gestionnaire de
risques ou un avocat spécialisé en droit des assurances
afin de s’assurer que les administrateurs sont
adéquatement couverts pour leurs activités à titre
d’administrateurs d’un régime de retraite ou pour leurs
responsabilités environnementales. Ces réclamations sont
souvent exclues des polices d’assurance D&O. S’assurer
que la couverture d’assurance demeure en vigueur ou
sera obtenue au besoin pendant une période de 6 ans
après le départ de l’administrateur, 3 ans au Québec;

Des conseils devraient être obtenus sur l’opportunité de
se restructurer formellement en vertu de la LACC ou de
la LFI, puisqu’un avis d’intention de formuler une
proposition en vertu de ces deux législations suspend la
plupart des réclamations à l’encontre des administrateurs.
Il est aussi possible d’obtenir une charge («charge D&O»)
qui protégera les administrateurs et officiers de plusieurs
responsabilités personnelles durant la période de
restructuration (si l’assurance n’est pas disponible à un
coût raisonnable). Plusieurs des responsabilités des
administrateurs peuvent faire l’objet d’un arrangement
dans la proposition finale. Les procédures de
restructuration en vertu de la LACC et de la LFI peuvent
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4. Les administrateurs
peuvent-ils être tenus
responsables
des
obligations
de
la
compagnie?

permettre la continuation des contributions envers le
régime de retraite, pendant que la compagnie se
restructure, ce qui diminue le risque pour les
administrateurs.

Oui, les administrateurs peuvent être tenus responsables pour
certaines des obligations de la compagnie.
Législations spécifiques: Il existe de nombreuses
dispositions législatives qui imposent une responsabilité
personnelle aux administrateurs, même lorsqu’ils ont été de
bonne foi, en particulier dans les domaines de l’emploi, des
taxes et des impôts, de l’environnement et des régimes de
retraite. Les lois statutaires sont remédiatrices. Elles sont en
conséquence interprétées en fonction de leur objectif. Les
législations prévoyant la responsabilité des administrateurs
encouragent les administrateurs à satisfaire aux exigences de la
loi avant que la compagnie ne devienne en difficulté.
Responsabilités ordinaires. Dans les circonstances
suivantes, les administrateurs peuvent être tenus responsables
des obligations de la compagnie :
Ontario. La règle générale de common law veut que les
administrateurs ne soient pas tenus responsables des délits
commis par la compagnie. Pour qu’un demandeur puisse avoir
gain de cause dans sa contestation d’une décision d’affaire prise
par l’administrateur, le demandeur doit faire la preuve que les
administrateurs ont transgressé un devoir de diligence d’une
manière telle qu’il aura causé des dommages.
La règle traditionnelle de common law veut que les
administrateurs ont une obligation de diligence envers la
compagnie seulement. Conséquemment, il est très difficile, en
common law, pour une personne autre que la compagnie, de
poursuivre ses administrateurs en dommages sauf le cas des
délits intentionnels qu’ils ont pu commettre.
Les administrateurs bénéficient d’une défense de diligence
raisonnable. Ceci veut dire qu’ils sont protégés à l’encontre de
leur responsabilité personnelle s’ils ont agi de bonne foi ayant
exercé les soins, la diligence et la compétence d’une personne
raisonnablement prudente en de semblables circonstances.
La doctrine de common law portant sur la relativité des contrats
(privity of contracts) constitue une solide protection en faveur
des administrateurs à l’endroit des responsabilités contractuelles
de la compagnie.
Québec. Contrats. Les administrateurs sont des mandataires
de la compagnie.
À titre de mandataires, les administrateurs qui obligent la
compagnie ne sont pas personnellement responsables envers
les tierces personnes qui ont conclu des contrats avec la
compagnie.
Dans les plus petites compagnies, les administrateurs sont
aussi les principaux actionnaires. Les actionnaires ne sont pas
responsables pour les faits et gestes de la compagnie.
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L’immunité en faveur des actionnaires au sein des petites
compagnies souffre de trois exceptions : a) la fraude, b) l’abus
de droits ou c) une contravention à une règle d’ordre public.
A) La fraude peut être: i) la fraude paulienne qui est un acte
posé par une personne insolvable dans le but de frauder ses
créanciers; ii) la fraude civile qui est un acte posé de mauvaise
foi dans le but d’enfreindre des droits ou les intérêts d’autrui ou
simplement afin d’éviter l’application d’une loi.
B) L’abus de droit est un concept juridique distinct. Il s’agit
d’une conduite conforme à la loi, mais qui est adoptée dans le
but de causer un dommage à autrui ou d’une manière
incompatible avec les objectifs sociaux de ce droit.
C) Une contravention à une règle d’ordre public. Celles-ci sont
les contraventions aux principes de droit fondamentaux ou aux
règles de la vie communautaire, soit qu’elles étaient codifiées
par le CCQ, par une législation, ou qu’elles étaient établies par
les tribunaux. Par exemple, plusieurs règles d’ordre public se
retrouvent dans les domaines du droit du travail, de la protection
du consommateur, et en droit de la famille.
Si la conduite visée tombe dans l’une de ces trois exceptions,
alors le voile corporatif de la compagnie peut être soulevé afin
de tenir un actionnaire (souvent un administrateur) responsable
pour les faits et gestes de la compagnie.
Lorsqu’il y a soulèvement du voile corporatif, le réclamant n’a
pas à prouver une relation de cause à effet entre la conduite
fautive de l’actionnaire et le dommage subi. La levée du voile
corporatif veut simplement dire que le voile corporatif ne peut
plus être opposé au réclamant.
Responsabilité extra-contractuelle. Lorsque la compagnie n’est
pas partie à un contrat, ses administrateurs doivent, en exécutant
leurs devoirs, respecter les obligations que la loi, l’acte constitutif
et les règlements de la compagnie leur imposent. Ils doivent agir
à l’intérieur des limites des pouvoirs qui leur sont confiés.
Les administrateurs doivent agir avec prudence et diligence.
Ils doivent aussi agir avec honnêteté et loyauté, dans l’intérêt de
la compagnie.
Les administrateurs qui participent aux décisions fautives de
la compagnie peuvent potentiellement être tenus responsables
pour les fautes commises par la compagnie.
5. Les administrateurs
peuvent-ils
être
responsables pour les
opérations précédant
la
situation
d’insolvabilité?

Oui, dans certaines circonstances, les administrateurs peuvent
être responsables pour des opérations ayant précédé
l’insolvabilité.
Opérations pour une valeur moindre que la juste valeur
marchande. Les administrateurs qui, directement ou
indirectement, bénéficient d’une opération conclue à une valeur
moindre que la juste valeur marchande et en avaient
connaissance peuvent être tenus responsables tant en vertu de
la LFI que de la LACC.
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Sous la LFI et sous la LACC, un administrateur peut être tenu
responsable d’une opération conclue à une valeur moindre que
la juste valeur marchande si a) l’opération a été conclue dans
l’année précédant la date de la faillite (cinq années lorsque les
parties étaient liées alors que la compagnie était insolvable) et
b) la contrepartie donnée ou reçue par la compagnie en faillite
était moindre que la juste valeur marchande.
Avant de tenir un administrateur responsable pour des biens
cédés à une valeur moindre que leur valeur, le juge doit aussi
conclure, dans l’exercice de sa discrétion, qu’il s’agit d’un cas
approprié pour tenir la personne responsable.
Traitements préférentiels. Les administrateurs sont
responsables des préférences conférées lorsqu’ils ont autorisé
ou ont acquiescé à la commission d’une infraction en matière de
faillite qui a donné lieu à la réception d’un paiement par un
créancier, fait aux dépens d’autres créanciers.
En ce qui concerne les préférences (anciennement
«préférences frauduleuses»), la période suspecte pour les
opérations à distance est de 3 mois précédant l’acte de faillite.
En ce qui concerne les créanciers qui ne traitaient pas à
distance, la période suspecte est de 12 mois avant l’acte de
faillite.
La responsabilité maximum des administrateurs est pour la
valeur du bien transmis ou pour le préjudice subi en raison du
paiement contesté. Lorsqu’un créancier poursuit aux droits d’un
syndic, après avoir obtenu l’autorisation de la Cour, ce créancier
reçoit le plein bénéfice du jugement avant d’avoir à remettre tout
surplus au syndic.
Lorsqu’une compagnie acquitte les taxes de vente (TPS ou
TPH) avant de déposer un avis d’intention en vertu de la LFI et
qu’elle ne fait pas ses paiements dans le cours ordinaire de ses
affaires, ce paiement, même s’il est fait au gouvernement, peut
être attaqué à titre de paiement préférentiel. Dans une telle
circonstance, les administrateurs peuvent être tenus, ultimement,
responsables pour les remises de taxes qui n’auraient pas dû être
faites.
Les administrateurs peuvent être tenus personnellement
responsables pour les opérations faites à une valeur moindre
que la juste valeur marchande ou pour les préférences conférées
en vertu des dispositions des législations corporatives relatives
aux recours en oppression si le créancier ayant subi préjudice à
la qualité d’intéressé et qu’il a été traité de façon injuste.
En plus de la LFI et de la LACC, l’Ontario et le Québec ont leur
propre législation relative aux opérations sous-évaluées et aux
préférences.
Un syndic, le contrôleur ou un créancier agissant aux droits du
syndic peut poursuivre en vertu d’une disposition législative
provinciale qui n’entre pas en conflit avec la LFI ou la LACC.
Un syndic a un an après sa nomination pour poursuivre sur la
base de l’action en inopposabilité de droit civil.
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6.
À
qui
les
administrateurs
leurs
doivent-ils
obligations?

Les administrateurs doivent leurs obligations à la compagnie.
Leurs obligations envers la compagnie sont leurs obligations
fiduciaires et leurs devoirs de diligence.
Obligations fiduciaires :

Les obligations fiduciaires sont clairement envers la
compagnie.
En 2008, la Cour Suprême du Canada a clarifié qu’au Canada,
cette règle ne souffre d’aucune exception. Le devoir de diligence
est obligatoire en tout temps.
Les législations corporatives prévoient aussi que les
administrateurs doivent agir «dans les meilleurs intérêts de la
compagnie».
Au Québec, le devoir fiduciaire est le devoir de loyauté et
d’honnêteté. Il est aussi envers la compagnie.
Le devoir fiduciaire des administrateurs n’est pas limité au
profit à court terme ou à la maximisation de la valeur des actions.
Au contraire, lorsque la compagnie fonctionne normalement, le
devoir fiduciaire privilégie les intérêts à long terme de la
compagnie.
Il est approprié que les administrateurs considèrent comme
faisant partie de leurs devoirs fiduciaires, les impacts que leurs
décisions corporatives auront sur les groupes particuliers
d’intéressés tels que les actionnaires, les salariés, les
fournisseurs, les créanciers, les consommateurs, le
gouvernement, l’environnement et la communauté à l’intérieur
de laquelle l’entreprise est exploitée.
La jurisprudence sur les recours en oppression a été
développée en raison du fait qu’en common law, les personnes
autres que la compagnie ne peuvent invoquer un défaut à
l’obligation fiduciaire. Seul le bénéficiaire d’une obligation
fiduciaire peut invoquer un défaut à celle-ci.
La jurisprudence en matière d’oppression confirme que le
devoir des administrateurs d’agir dans les meilleurs intérêts de
la compagnie inclut un devoir de traiter chacun des intéressés
affectés par les actions de la compagnie de manière juste et
équitable. Dans chaque cas, la question sera si, à la lumière de
toutes les circonstances, les administrateurs ont agi dans les
meilleurs intérêts de la compagnie, ayant considéré tous les
facteurs pertinents, incluant, de façon non-limitative, le besoin
de traiter les intéressés affectés d’une manière juste envers eux.
Le devoir fiduciaire des administrateurs n’est pas modifié
lorsque la compagnie est au «seuil de l’insolvabilité» : pour
évaluer les actes des administrateurs, il est évident qu’une
tentative honnête et de bonne foi de redresser la situation
financière de la compagnie augmentera la valeur du reliquat
pour les actionnaires si elle est fructueuse et en même temps si
elle améliore la position des créanciers. Si elle n’est pas
fructueuse, la tentative faite de bonne foi ne constituera pas un
défaut à l’obligation fiduciaire.
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Pour résumer, les fautes alléguées des membres du conseil
pour des décisions qu’ils auraient prises dans un contexte
d’insolvabilité ne peuvent fonder une poursuite par une
personne autre que la compagnie, sauf lorsqu’un intéressé
parvient à démontrer, en vertu de l’un des recours spéciaux, en
vertu du recours spécial en oppression, qu’il a été traité
injustement.
Devoirs de diligence :

En vertu des législations tant ontarienne que québécoise, le
devoir de diligence est envers la compagnie.
En vertu de la législation fédérale, il n’est pas entièrement clair
que l’obligation de diligence des administrateurs de la
compagnie est envers la compagnie uniquement.
Heureusement, la Cour Suprême du Canada a clarifié, en 2008,
que les recours entrepris contre les administrateurs sont fondés
sur le common law, non sur les législations corporatives.
Compte tenu qu’en common law, le bénéficiaire de l’obligation
de diligence est la compagnie elle-même, cela laisse peu de
place à une réclamation alléguant des défauts à l’obligation de
diligence par des personnes autres que la compagnie ellemême.
Par ailleurs, la législation ontarienne a été amendée en 2006
afin de clarifier que l’obligation statutaire de diligence des
administrateurs est envers la compagnie (art. 134, Loi sur les
sociétés par actions de l’Ontario («LCAO»).
La législation québécoise, adoptée en 2011, prévoit que le
devoir statutaire de diligence des administrateurs est aussi
envers la corporation (art. 119, Loi sur les sociétés par actions du
Québec («LSAQ»).
En 2004, la Cour Suprême du Canada a statué qu’en vertu de
la LCSA, l’identité du bénéficiaire de l’obligation de diligence
est beaucoup plus ouverte (que pour l’obligation fiduciaire), et
il est apparu évident, aux yeux de Cour Suprême, que les
créanciers font partie de ces bénéficiaires. Cette interprétation
statutaire de la LCSA a été jugée cohérente avec l’interprétation
de droit civil du mot «autrui», et avec le régime de responsabilité
de droit civil.
L’art. 119 LSAQ, adopté plusieurs années après l’arrêt de la
Cour Suprême du Canada rendu en 2004, prévoit que les
administrateurs d’une compagnie provinciale sont soumis aux
mêmes obligations que celles «auquelles est assujetti tout
administrateur d’une personne morale en vertu du Code civil» et
que «en conséquence» dans l’exercice de leurs fonctions, les
administrateurs sont tenus envers la société d’agir avec
prudence et diligence.
Le but de l’article 119 LSAQ, en autant qu’il prétend interpréter
le droit civil, est de contrer l’opinion de la Cour Suprême du
Canada selon laquelle, en conformité de la LCSA, selon l’opinion
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de la Cour Suprême, les administrateurs ont, en vertu du droit
civil, une obligation de diligence envers tous. Il reste à voir
jusqu’à quel point la tentative de l’Assemblée Nationale du
Québec d’imposer sa propre interprétation du droit civil codifié
résistera au test des tribunaux.
Dans les ressorts de common law, il existe un principe selon
lequel les actionnaires n’ont pas de droit de recours direct contre
les administrateurs. Ce principe est connu comme étant celui
établi dans la cause Foss c. Harbottle, une cause provenant de
l’Angleterre, et datant de 1843.
En droit civil, dans les matières extracontractuelles, le
mécanisme de contrôle permettant de limiter les pertes n’est pas
celui de savoir s’il existe un droit de recours direct entre une
partie et une autre, ou s’il existe une relation quelconque entre
un demandeur et un défendeur, mais plutôt si, en droit civil, le
dommage résulte de façon suffisamment directe, certaine et
immédiate d’une négligence. L’outil de droit civil qui permet
d’éviter qu’une responsabilité devienne illimitée est le caractère
direct des dommages plutôt que de tenter de savoir qui sont les
parties l’une par rapport à l’autre.
En conséquence, dans une décision rendue au Québec, tard
en 2015, en matière d’autorisation d’intenter un recours collectif,
une cause qui présentement est en appel, le tribunal a accepté
qu’en ce qui concerne le droit d’action des actionnaires – il ne
s’agissait pas de créanciers dans ce cas-là – «la meilleure
approche paraît être celle selon laquelle les actionnaires
possèdent un droit d’action contre les administrateurs». (Notre
traduction)
Néanmoins, lorsque les tribunaux considèrent la relation de
cause à effet entre la faute des administrateurs et le dommage
subi, ils doivent alors constater le caractère direct du dommage.
Lorsque les administrateurs causent un dommage à la
compagnie, il est habituellement décidé que les actionnaires ne
peuvent poursuivre les administrateurs pour la perte de valeur
de leurs actions, puisque leur dommage serait alors le résultat
indirect d’un dommage causé à la compagnie uniquement.
À l’inverse, lorsque des actionnaires se sont procurés des
actions sur la base de représentations fausses formulées par des
administrateurs, leur dommage sera considéré comme direct
puisque ce sont eux qui subissent le dommage et non la
compagnie.
Le contexte des régimes de retraite :

Dans le contexte de la gouvernance des régimes de retraite,
le conseil d’administration a des responsabilités d’une nature
fiduciaire envers les membres et les bénéficiaires du régime de
retraite mis en place par la compagnie, que ce soit à titre
d’administrateur, collectivement, ou de promoteur du régime.
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7. Quelles sont les
réclamations possibles
contre
les
administrateurs?

En raison des limitations de common law relativement aux
obligations fiduciaires, limitations voulant que seul le
bénéficiaire d’une obligation fiduciaire puisse se plaindre d’une
faute commise, les tribunaux ont développé un certain nombre
de recours spéciaux visant à protéger les intérêts des
actionnaires et des autres intéressés aux affaires de la
compagnie. Ces recours ont été affirmés, modifiés et complétés
par les législations corporatives modernes. Principalement, les
deux recours spéciaux sont l’action dérivée (ou oblique) et le
recours en oppression.
Les réclamations qui peuvent être formulées contre les
administrateurs sont les suivantes.

Actions dérivées. Lorsque la compagnie, au préjudice de
l’intéressé, refuse ou néglige d’exercer les droits et recours de
la compagnie, une personne intéressée aux affaires de la
compagnie peut, sur autorisation de la Cour, entreprendre une
action au nom de la compagnie, entre autres à l’encontre d’un
administrateur qui aurait, par sa conduite, causé un dommage à
la compagnie.
Recours en oppression (redressement pour abus). En vertu
des législations corporatives, le recours en redressement pour
abus reconnaît que certaines catégories de personnes – parmi
les intéressés – ont un intérêt légitime dans la manière par
laquelle les affaires de la compagnie sont menées. Le recours en
redressement pour abus empêche ceux qui contrôlent les
affaires de la compagnie d’exercer ce pouvoir impunément. Les
tribunaux ont décidé qu’un administrateur peut être
personnellement tenu responsable sans pour autant avoir
commis de délit distinct – au Québec, une faute – si sa conduite
est jugée oppressive ou injustement préjudiciable tel qu’énoncé
dans la législation corporative applicable.
Les administrateurs seront tenus responsables, en dommages,
s’ils ont agi sans prendre les soins requis résultant en des
dommages causés aux intéressés, ou qu’il l’aient fait de manière
oppressive, ou injuste, au préjudice et sans égard à leurs intérêts.
Ceci peut inclure les créanciers.
Dans le cadre de procédures en insolvabilité, ou dans un
arrangement, une personne intéressée peut entreprendre un
recours en son nom contre la débitrice ou ses administrateurs.
Une permission doit être obtenue du tribunal de supervision.
Salaires impayés, indemnités de départ et paies de vacances:

Tant en vertu du droit fédéral qu’en vertu de la loi québécoise,
les administrateurs d’une compagnie sont responsables envers
les employés d’une compagnie pour les salaires impayés
n’excédant pas six mois pour chaque employé, pour les services
rendus au bénéfice de la compagnie alors qu’ils étaient
administrateurs.
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En ce qui concerne les indemnités de départ, les
administrateurs sont responsables pour la portion des
indemnités acquises alors qu’ils étaient administrateurs. Au
Québec et en vertu du droit fédéral, les administrateurs ne sont
pas responsables pour les paies de vacance. En Ontario, les
administrateurs sont responsables des paies de vacances
acquises alors qu’ils étaient administrateurs, mais pas pour plus
que 12 mois au service de la compagnie.
Les administrateurs ne sont pas responsables à moins que la
compagnie ait été poursuivie au plus tard un an après la
naissance de la dette ou à moins que pendant cette période d’un
an, une ordonnance de liquidation ait été rendue à l’encontre de
la compagnie ou que la compagnie ait été mise en faillite au sens
de la LFI.
Déductions à la source, contributions au Régime de
pensions du Canada, déductions des prestations
d’assurance-travail, taxes sur les produits et services (TPS),
et taxes provinciales harmonisées (TPH):

Les administrateurs peuvent être tenus responsables en raison
du défaut de la compagnie d’avoir remis aux autorités
gouvernementales les déductions à la source des employés.
Celles-ci incluent les déductions obligatoires pour les impôts
personnels des employés, les contributions au Régime des
rentes du Canada ainsi que les déductions pour l’assuranceemploi. Le Québec a son propre régime de retraite qui s’ajoute
au régime de retraite fédéral. Lorsque la compagnie a une place
d’affaires au Québec, des déductions à la source additionnelles
doivent être considérées en raison de ces contributions.
La Loi sur l’impôt, la Loi sur le régime des rentes du Canada et
la Loi sur l’assurance-emploi prévoient que les déductions à la
source sont réputées être détenues en fiducie en faveur du
gouvernement fédéral et, à ce titre, elles sont exemptes de la
distribution qui doit être faite aux créanciers d’une compagnie,
à la suite d’une procédure d’insolvabilité. La LFI et la LACC
rendent invalides les fiducies réputées tant de droit provincial
que de droit fédéral, à l’exception des fiducies réputées de ces
deux législations. Il n’y a pas de telles exceptions pour les
déductions à la source relatives à l’impôt sur le revenu, non plus
que pour la TPS et la TPH (anciennement TPV, ou TVQ au
Québec).
La LFI et la LACC prévoient une priorité en faveur du
gouvernement fédéral (et pour les contributions de même nature
en faveur des gouvernements provinciaux) pour les remises de
déductions à la source dues en vertu du Régime des rentes du
Canada, de la Loi sur l’assurance-emploi et de la Loi sur l’impôt,
dans le cadre d’arrangements formulés en vertu de la LFI et de
la LACC. Les deux législations prévoient qu’aucune proposition
ne peut être approuvée par le tribunal si telles propositions ne
prévoient pas le plein paiement de la Couronne dans les six mois
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suivant l’approbation, par le tribunal, de l’arrangement proposé.
Il en résulte que si l’arrangement est respecté, la responsabilité
des administrateurs pour les remises de déductions à la source
non-faites sera diminuée.
En plus des déductions à la source, les administrateurs peuvent
être tenus responsables du défaut de la compagnie de remettre
la taxe sur les produits et services (TPS) et la taxe provinciale
harmonisée (TPH) – anciennement taxes provinciales sur les
produits et services (TVP ou TVQ), qui sont en gros les
équivalents des taxes sur valeur ajoutée (TVA) en Europe.
Les anciens administrateurs ne peuvent être cotisés pour plus de
deux ans avant leur démission. Les responsabilités statutaires
pour la non-remise de déductions à la source et non-remise des
taxes peuvent être contestées au motif que les administrateurs
cotisés ont agi avec le soin et la diligence raisonnable dans les
circonstances.
Avoir mis en place des comptes de banque séparés, avoir requis
des dirigeants qui soumettent des rapports réguliers sur l’état
de ces comptes, avoir demandé régulièrement des confirmations
que ces remises ont été faites, sont des exemples de soin et de
diligence
raisonnables
permettant
d’exonérer
les
administrateurs.
Prestations de régime de retraite :

Lorsqu’une compagnie devient insolvable, il peut y avoir des
problématiques liées aux responsabilités des administrateurs
pour des contributions non-faites et pour les déficits de
contribution au régime de retraite de la compagnie.
Il y a trois types possibles de régimes de retraite, soit les
suivants : régime à prestations définies, régime à contributions
définies et régime hybride.
L’obligation fiduciaire imposée par la législation ou en vertu
du common law ou du droit civil ne varie pas selon que le régime
de retraite est un régime à prestations déterminées ou un régime
à contributions déterminées. L’administrateur du régime a un
devoir fiduciaire (ou de loyauté) peu importe le type de régime,
pour les tâches auxquelles le conseil d’administration est astreint
lorsque le C.A. dirige la compagnie, cette dernière agissant alors
comme administrateur du régime. À cet égard, même si des
normes similaires s’appliquent à l’administration du régime de
retraite à prestations déterminées et à contributions
déterminées, la nature et l’envergure des responsabilités
potentielles peuvent varier.
Un régime de retraite à prestations déterminées constitue une
promesse que lors de la retraite, la compagnie employeur paiera
un certain montant de pension annuelle aux employés retraités
et qu’après le décès, l’époux survivant de l’employé recevra
aussi un revenu de retraite.
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La compagnie employeur financera habituellement le régime
de retraite à prestations déterminées en mettant de côté les
sommes que les actuaires auront calculées pour être suffisantes
afin de payer les prestations à verser aux employés à chaque
année.
Lorsqu’un régime de retraite à prestations déterminées est en
vigueur, une ordonnance de liquidation peut être prononcée à
son endroit.
La liquidation requiert que les revenus de retraite gagnés
jusqu’au moment de l’insolvabilité soient garantis soit par l’achat
d’une rente annuelle, ou un transfert de sa valeur à un régime
d’épargne enregistrée (REER), ou à un régime de retraite
acceptant la responsabilité de verser les prestations
déterminées de ce régime.
Lorsqu’une compagnie employeur ayant un régime de retraite
à prestations déterminées devient insolvable et lorsque les actifs
sont insuffisants ou le fond de pension pour verser les revenus
de retraite promis, les administrateurs peuvent être tenus
personnellement responsables en vertu de la législation
pertinente, en vertu des législations corporatives, ou en vertu
des lois relatives aux normes du travail, pour leur défaut d’avoir
fait les contributions nécessaires au fond lorsque celles-ci étaient
requises.
Lorsque les contributions des employés ont été déduites de
leurs paies, mais n’ont pas été remises au fond de retraite, les
administrateurs peuvent être tenus responsables pour déloyauté,
malhonnêteté ou mauvaise foi dans la gestion des contributions
faites par les employés.
Exceptionnellement, les administrateurs peuvent être tenus
responsables pour leur négligence ou faute, de n’avoir pas, sans
raison valable, tenu compte des avis reçus des professionnels
relativement au régime de retraite.
Un régime de retraite à «contributions déterminées» est une
promesse que la compagnie employeur contribuera un certain
montant à chaque année dans un compte au nom de l’employé,
souvent, un certain pourcentage des gains de l’employé.
Les contributions, auxquelles s’ajoutent les revenus générés
par les investissements faits avec ces contributions, constitueront
les sommes disponibles aux employés lors de leurs retraites afin
de leur procurer un revenu annuel de retraite.
Contrairement au régime de retraite à prestations
déterminées, un régime de retraite à contributions déterminées
ne contient aucune promesse d’un certain revenu lors de la
retraite, mais seulement un certain niveau de contributions
durant la période de vie active de l’employé.
Lorsqu’une compagnie administrant un régime de retraite à
contributions déterminées devient insolvable, la compagnie
employeur peut subir le reproche de n’avoir pas fait, à temps, les
contributions qui devaient être faites aux comptes des employés.
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Les administrateurs peuvent être tenus personnellement
responsables en vertu des lois relatives aux normes du travail et
en vertu des législations corporatives, pour des infractions
statutaires commises par eux ou directement en vertu de la
législation applicable au régime de retraite en question, pour les
contributions qui n’ont pas été faites pendant la période
précédant l’insolvabilité.
En vertu d’un régime de retraite «hybride», la compagnie
employeur a l’obligation de faire des contributions
additionnelles au fond de retraite pour combler les déficits dans
le financement du régime de retraite par ce qu’on appelle des
«paiements spéciaux» à être répartis sur un certain nombre
d’années.
Si la compagnie est incapable de faire ses contributions
spéciales, les administrateurs de la compagnie peuvent être
tenus responsables pour ces paiements, au cas où ils sont trouvés
fautifs sur la base de différents facteurs tels que celui de ne pas
avoir tenu compte de l’opinion professionnelle des experts ou
d’avoir fait défaut de solliciter de telles opinions, ce qui leur
aurait permis de déterminer quelles contributions spéciales
devaient être faites.
Responsabilité environnementale :

La contamination d’un lieu peut survenir en conséquence de
coupures budgétaires opérationnelles, ou peut-être révélée dans
le contexte d’une situation d’insolvabilité lorsque, par exemple,
des évaluations environnementales ont été menées en lien avec
la vente proposée des actifs de la compagnie ou de ses
opérations.
En vertu des différentes législations provinciales relatives à la
protection de l’environnement, les personnes qui ont permis
l’émission de contaminants dans l’environnement sont
responsables de la contamination ou de ses coûts, si la
décontamination a été exécutée par le gouvernement.
Les Ministères de l’environnement du Québec et de l’Ontario
ont cherché à imposer une responsabilité environnementale aux
administrateurs de compagnies insolvables. La responsabilité
financière des administrateurs découle des ordonnances
ministérielles qui les ont visés pour les obliger à décontaminer
des sites ou des terrains sous la responsabilité de la compagnie
insolvable.
En 2005, l’Ontario a adopté des mesures législatives imposant
des obligations statutaires aux administrateurs allant plus loin
que la simple obligation de prendre toutes les mesures
raisonnables afin de prévenir les dispersions illégales dans
l’environnement. Les articles des différentes législations
adoptées prévoient maintenant que l’administrateur d’une
compagnie a un devoir de prendre toutes mesures raisonnables
afin d’empêcher la compagnie d’émettre, de causer ou de
permettre l’émission de contaminants.
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Les amendements apportés en 2011 à la Loi sur la qualité de
l’environnement («LQE») du Québec imposent une responsabilité
directe aux administrateurs. La LQE prévoit maintenant que les
administrateurs d’une compagnie qui a fait défaut de payer le
ministère en vertu de la LQE ou de ses règlements sont
responsables, solidairement avec la compagnie, du paiement de
sommes déboursées à moins que l’administrateur n’établisse
qu’il a pris toutes les précautions et ait fait diligence afin de
prévenir la défaillance qui a entraîné la réclamation.
Les conséquences de la responsabilité des administrateurs en
matière environnementale peuvent être contrôlées lors d’une
procédure d’insolvabilité ou d’une réorganisation supervisée
par le tribunal. Ce résultat est loin d’être toujours
automatiquement atteint.
Pour se protéger à l’encontre de leurs responsabilités
personnelles en matière environnementale, les administrateurs
sont encouragés à s’assurer que : a) leur compagnie a un
système de gestion intégré des risques environnementaux et b)
que les risques environnementaux sont gérés de manière
professionnelle, sans qu’ils n’aient à intervenir directement.
La décision d’entreprendre, de réduire ou de mettre fin un
programme environnemental et à son financement sous-jacent,
incluant sa réalisation, devrait être prise en considérant
minutieusement toutes les obligations juridiques existantes et et
leurs conséquences
Les administrateurs devraient être prêts à repousser les
présomptions de responsabilité statutaires en démontrant que
a) ils n’ont pas causé ou permis l’émission de contaminants et
que b) ils n’avaient pas le degré requis de contrôle et de pouvoir
de gestion sur le bien contaminé ou la réhabilitation qui était en
cours.
Ces deux moyens de défense requièrent une analyse factuelle
détaillée pour déterminer si oui ou non les administrateurs
pouvaient influencer les systèmes de gestion environnementale
de la compagnie.
Dans la province de Québec, si la compagnie commet une
infraction en vertu de la LQE, ses administrateurs sont présumés
avoir commis la même infraction à moins qu’ils n’établissent
avoir exercé une diligence raisonnable et aient pris toutes les
précautions nécessaires afin de prévenir la commission de
l’infraction.
En vertu de la législation fédérale environnementale, la
diligence raisonnable n’est plus admissible à titre de défense à
l’encontre d’une poursuite alléguant la commission d’une
infraction d’avoir contaminé l’environnement.
Dividendes versés à des non-résidents :

Tant en vertu du droit provincial qu’en vertu du droit fédéral,
les administrateurs sont responsables des impôts que la
compagnie doit retenir de tout dividende payé à un nonrésident.
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Poursuite des affaires en situation d’insolvabilité:

Ontario. En vertu du droit canadien, poursuivre les affaires en
situation d’insolvabilité ne constitue pas un délit. Les tribunaux
canadiens, en fait, distinguent la situation juridique en vigueur
au Canada de celle présente dans d’autres ressorts du
Commonwealth, tels que l’Australie, la Nouvelle-Zélande et
l’Angleterre. Les auteurs expliquent que dans ces ressorts, la
poursuite fautive des affaires en situation d’insolvabilité est
prohibée par la législation.
Les cours canadiennes de common law ont décidé qu’il n’y a
pas de devoir spécifique de cesser les affaires lorsqu’une
compagnie est insolvable (c’est-à-dire l’empêchant de se
procurer des biens et services alors qu’elle est insolvable et cela
reste le cas s’il est improbable qu’elle puisse payer pour ces
biens ou services).
Comme question de politique judiciaire, les tribunaux
canadiens prennent les positions suivantes :
a) Les administrateurs ne devraient pas être découragés
de faire des efforts afin de surmonter les difficultés
financières; et,

b) Les administrateurs pourraient être réticents à servir.

Les administrateurs d’une compagnie insolvable peuvent, en
certaines circonstances, être tenus personnellement
responsables en vertu des règles de négligence et pour d’autres
délits.
Les administrateurs qui ont faussement représenté de
l’information financière ou corporative peuvent être tenus
personnellement responsables. S’ils ont aidé la compagnie à
prendre des risques avec des biens détenus en fiducie, ils
peuvent être personnellement responsables. Les administrateurs
peuvent être tenus responsables s’ils ont participé à une fraude.
Les administrateurs seront personnellement responsables pour
les conduites délictuelles ayant causé un préjudice physique, un
dommage matériel ou une nuisance alors même que leurs gestes
ont été posés dans le cadre de leur devoirs envers la compagnie.
Lorsqu’il est clair que la situation financière de la compagnie
est irrémédiable et qu’elle ne sera pas capable de payer pour
les biens ou services qu’elle est sur le point d’obtenir, il est
prudent de ne pas faire de commandes à crédit, afin d’éviter des
allégations selon lesquelles la compagnie et ses administrateurs
ont commis une fraude.
Québec. Les tribunaux de droit civil considèrent que ne pas
avoir divulgué l’insolvabilité de la compagnie à une partie cocontractante ne donne pas, en soi, lieu à responsabilité civile.
En vertu du CCQ, les administrateurs peuvent être trouvés
responsables pour les dettes et obligations de la compagnie,
uniquement dans les circonstances suivantes :
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1) Lorsqu’ils ont commis un dol, ont fait de fausses
représentations ou ont communiqué des documents faux;
2) Lorsqu’ils ont commis des réticences relativement à
l’insolvabilité de la compagnie dans l’obtention de crédit,
sachant que l’insolvabilité était irrémédiable et que la
partie co-contractante ne recevrait jamais paiement;
3) Lorsqu’ils ont eu recours à des manœuvres ayant eu
pour conséquence de les avantager en mettant des actifs
à l’abri des recours de créanciers (notion de fraude
paulienne en droit civil);

À titre d’exemple, les circonstances suivantes ont été jugées
suffisantes, dans une cause récente, pour qu’un administrateur
soit tenu personnellement responsable :
•

•
•
•

Quelques mois avant la commande litigieuse, les autorités
fiscales avaient obtenu jugement contre la compagnie
pour un montant d’importance;

Une saisie avait été effectuée des actifs de la compagnie,
à peu près au même moment où la commande a été faite;

Distinctement, d’importantes sommes avaient été
transférées sur les comptes bancaires de l’administrateur;

Des chèques avaient été faits au nom de la compagnie et
avaient été encaissés par l’administrateur. Des
fournisseurs avaient été payés par ce dernier et de
l’argent comptant avait été utilisé pour payer les
fournisseurs.

L’insolvabilité future d’une compagnie ne rend pas les
administrateurs personnellement responsables pour une dette
qu’ils n’ont d’aucune manière cautionnée. Cela est de l’essence
même de la personnalité juridique distincte des compagnies.
Être serré financièrement à court terme mais avoir amplement
de comptes recevables pour couvrir une portion substantielle
des obligations de la compagnie n’est pas suffisant pour que la
responsabilité des administrateurs soit engagée.
Un autre exemple de responsabilité extracontractuelle d’un
administrateur est l’obtention de crédit auprès de tierces parties
sans avoir de but commercial véritable, autrement que de vouloir
soulager les administrateurs de responsabilités contractuelles
personnelles, ceci équivalent à fraude en plus d’être un conflit
d’intérêts.
Pour qu’il y ait responsabilité extracontractuelle,
l’administrateur doit généralement avoir pris part à la conduite
fautive, soit en l’autorisant, ou en l’ayant lui-même commise.
Employeurs successeurs :

En achetant une compagnie insolvable ou en faillite, un
acheteur peut devenir un employeur «ayant droit» en vertu de la
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législation sur les relations de travail. Conséquemment, les
administrateurs qui poursuivent l’entreprise d’une compagnie
insolvable ou en faillite sont susceptibles d’acquérir des
obligations que la compagnie insolvable avait envers ses
employés.
Confusion d’actifs :

Les administrateurs ne peuvent confondre des actifs de la
compagnie avec leurs propres biens ou les utiliser à leur profit.
Flips d’actifs :

Les administrateurs de petites compagnies doivent savoir
qu’en arrêtant les affaires d’une compagnie dans le but de les
continuer sous une coquille corporative différente peut engager
leur responsabilité personnelle de façon incidente à la
responsabilité de l’actionnaire principal et à celle de la nouvelle
compagnie.
Dans l’intérêt de tous, une compagnie insolvable devrait
chercher à obtenir l’approbation du tribunal, dans le cadre d’une
procédure d’insolvabilité, lorsqu’elle entend vendre son
entreprise, des parties de celle-ci, ou une portion importante de
ses actifs, plutôt que de continuer l’exploitation de la même
entreprise secrètement.

Déclaration et paiement illégal de dividendes et rachat
illégal d’actions

Les administrateurs ne peuvent déclarer ou payer des
dividendes ou racheter des actions s’il y a des motifs
raisonnables de croire que la compagnie est insolvable ou
qu’elle deviendra insolvable en raison d’un paiement de
dividende.
La LFI reconnaît au tribunal le pouvoir de rendre jugement
favorablement au syndic à l’encontre des administrateurs de la
compagnie, pour le montant des dividendes ou pour le prix de
rachat des actions, alors que l’une ou l’autre de ces opérations a
été accomplie alors que la compagnie était insolvable.
En vertu de toutes les législations corporatives de même qu’en
vertu de la LFI (depuis 1997), les administrateurs peuvent
soulever une défense de diligence raisonnable à l’encontre du
reproche d’avoir permis le paiement d’un dividende ou le rachat
d’actions alors que la compagnie était insolvable ou est devenue
insolvable en raison de l’une de ces opérations.
En règle générale, il est raisonnable pour un administrateur
de se fier aux états financiers vérifiés et à l’opinion des
vérificateurs lorsqu’il autorise le paiement d’un dividende. Cela
est spécialement le cas lorsque la compagnie a été en
exploitation durant plusieurs années et a toujours eu des états
financiers vérifiés.
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En l’absence d’états financiers vérifiés, afin de réduire les
risques associés à la responsabilité personnelle encourue pour
le paiement de dividendes ou pour le rachat d’actions, les
administrateurs devraient obtenir des certificats de solvabilité
de la part des gestionnaires de la compagnie (et, si cela est
nécessaire, de la part de conseillers externes) qui confirmeront
que la compagnie n’est pas insolvable et qu’elle ne sera pas
rendue insolvable en raison du paiement ou du rachat d’actions
proposé.
Privilèges de la construction et des ouvriers :

Les législations concernant les privilèges de la construction et
des ouvriers dans les provinces de common law prévoient que
les sommes reçues pour le paiement du travail fait et pour les
fournitures livrées dans le domaine de la construction sont
détenues en fiducie par la compagnie et ses administrateurs
pour le paiement des sous-entrepreneurs, des ouvriers et des
fournisseurs.
En Ontario, en vertu de la législation de cette province, les
administrateurs des compagnies qui reçoivent des sommes
assujetties à cette fiducie sont personnellement responsables
pour l’usage qu’ils font de ces sommes en contravention de leur
qualité de fiduciaires ou s’ils ont consenti ou acquiescé à un
usage de ces sommes autrement que pour payer ceux qui ont
pris part à la construction, conformément à la législation.
Le Québec n’a pas de législation spécifique en matière de
privilège de la construction. Le régime juridique en vigueur au
Québec est l’hypothèque en faveur des constructeurs et des
fournisseurs. Pourvu que les procédures appropriées soient
prises, dans le respect des délais, les entrepreneurs et les
fournisseurs acquièrent un droit prioritaire constituant un droit
réel au sens du CCQ, de la LFI et de la LACC. Ils sont des
créanciers garantis qui sont exempts de la plupart des
dispositions substantives de la LFI et de la LACC.
Puisqu’il n’y a pas de fiducie réputée au Québec dans le
domaine de la construction, il n’existe pas de responsabilités
potentielles des administrateurs à cet égard. De ce point de vue,
il y a moins de risques pesant contre les administrateurs qui ont
à voir avec les contrats de construction dans la province de
Québec, que dans les autres provinces du Canada.
8. Quelles précautions
les
administrateurs
devraient-ils prendre
pour minimiser le
risque
de
responsabilité?

Afin de minimiser leur risque de responsabilité, les
administrateurs devraient prendre les précautions suivantes :
•

•

S’informer avant de décider d’agir;

S’ils ne sont pas parfaitement compétents dans un
domaine quelconque de décision, laisser la décision à
prendre à des administrateurs compétents autres (en vertu
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•
•
•

•

•
•

•

•

•

de la législation corporative du Québec, un administrateur
peut même se fier à un dirigeant compétent);

Se tourner vers une personne qualifiée, idéalement, un
professionnel, dans le domaine pertinent. Il est de bonne
pratique d’obtenir des rapports écrits;

Communiquer toute l’information connue aux conseillers
professionnels. Le sujet des rapports doit être celui de la
décision à prendre;

Éviter dans la mesure du possible de signer des
déclarations qui seront distribuées dans le public. Si la
circulation publique ne peut être évitée, les
administrateurs devraient prendre les mesures afin que
les informations communiquées soient vraies;
Mettre sur pied des comités avec un membership
compétent. Cela est particulièrement utile dans les
domaines de l’environnement et de la responsabilité
relative aux régimes de pension;

Demander des états financiers vérifiées et/ou des
rapports vérifiés;

Prendre des précautions avant de vendre ou d’acheter des
biens, au nom de la compagnie, comme par exemple
obtenir des lettres d’évaluation ou des évaluations
indépendantes afin de s’assurer que les biens ne sont pas
vendus ou achetés pour un prix moindre ou plus grand
que la juste valeur marchande;

Déclarer à la compagnie tout intérêt qu’ils peuvent avoir
dans une entreprise ou dans une association qui pourrait
les placer en conflit d’intérêts, déclarer toute situation
dans laquelle ils peuvent se trouver, et tout droit qu’ils
pourraient avoir contre cette entreprise ou association,
indiquant la nature de ces droits et leur valeur. S’assurer
que les déclarations d’intérêt sont enregistrées dans les
minutes d’assemblée des conseils d’administration ou
l’équivalent. S’abstenir de voter;
S’assurer qu’ils sont couverts par une police d’assurance
Dirigeants et Officiers (D&O) et que les primes
d’assurances sont payées par la compagnie alors qu’elles
sont exigibles;

Obtenir des périodes de déclaration de sinistre
prolongée ou une police à long terme afin de prolonger
la période pendant laquelle des réclamations peuvent
être faites, jusqu’à la fin des périodes de prescription
pendant lesquelles un administrateur peut être poursuivi;
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•

•

•

•

•

•

•

•

•

Réviser la couverture et les exclusions avec un courtier
d’assurances compétent, un gestionnaire de risques ou un
avocat d’assurance afin de s’assurer que les types de
sinistres ou les responsabilités au sujet desquelles les
administrateurs sont les plus inquiets dans une situation
d’insolvabilité sont couverts;

S’assurer que les polices D&O précisent que si les
administrateurs, les officiers et la compagnie ont des
réclamations concurrentes en vertu de la police D&O, qui
dépasseraient
les
montants
d’assurance,
les
administrateurs auront droit de recevoir paiement avant
la compagnie;

Considérer la possibilité de sources d’indemnisation
autres telle que celles provenant de la compagnie mère
ou des actionnaires, ou de fonds tenus en fiducie,
disponibles uniquement pour usage par les
administrateurs pour leurs erreurs et omissions, commises
de bonne foi;

Considérer si une démission est préférable plutôt que de
rester au conseil ce qui permet d’influencer la manière
dont la compagnie traitera ses obligations qui ont un
impact sur la responsabilité des administrateurs. Une
démission a pour conséquence que les décisions futures
seront aux mains de personnes autres. Demeurer un
administrateur durant une période financière difficile peut
devenir un engagement significatif et stressant. Souspeser les deux options;
Enregistrer un vote dissident lorsqu’opportun. S’assurer
que toute dissidence soit inscrite aux minutes
d’assemblées ou envoyer sa dissidence par écrit au
secrétaire de l’assemblée le plus rapidement possible
après la réunion;

Dans l’éventualité d’une absence à une réunion du
conseil, s’enquérir auprès du secrétaire sur le contenu des
délibérations et lui envoyer sa dissidence dès après avoir
été mis au courant de la résolution ou de la décision prise;

Éviter de rendre les dissidences publiques;

Dans l’éventualité où la compagnie est restructurée en
vertu de la LFI ou de la LACC, exiger que le plan de
restructuration inclut une protection pour les
administrateurs;

Dans la mesure du possible, s’assurer que la compagnie
débitrice honore ses obligations en vertu du plan
d’arrangement.
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9. Les administrateurs
peuvent-ils
être
responsables au motif
de fraude?

Oui. La fraude est la plus évidente des causes de
responsabilité des administrateurs, même si elle est peu
fréquente.
Dans l’éventualité d’une fraude commise par les représentants
de la compagnie qu’ils désignent, le défaut des administrateurs
de les superviser adéquatement peut leur faire encourir une
responsabilité, y compris par contribution, en plus de la
responsabilité qui peut être encourue par les vérificateurs de la
compagnie.

10. Quelle est la
position
des
administrateurs
qui
n’ont pas de rôle
exécutif?

Un administrateur qui a un rôle exécutif est presque toujours
un administrateur interne, par opposition à un administrateur
externe.
Compte tenu de sa position, un administrateur interne est
mieux informé qu’un administrateur externe qui ne fait que
participer sporadiquement. Il sera conséquemment plus difficile
pour un administrateur ayant des fonctions exécutives de
plaider, de l’intérieur, qu’il n’était pas au courant et qu’il a
commis une erreur de bonne foi.

11. Quelle est la position
des administrateurs
silencieux?

Les personnes qui, par leur conduite, influencent le cours des
événements et qui, en fait, gèrent les affaires de la compagnie
peuvent être considérées des administrateurs de facto et peuvent
être tenues responsables, spécialement en l’absence d’autres
administrateurs.
Les administrateurs silencieux ou de facto sont souvent cotisés,
tant par le gouvernement fédéral que par les gouvernements
provinciaux, pour les déductions à la source d’impôts sur le
revenu et d’autres déductions à la source que la compagnie a
omis de remettre.

12.Y a-t-il des exigences
et des obligations
spécifiques incombant
aux administrateurs de
compagnies publiques
avant l’insolvabilité?

Lorsqu’une compagnie est sur le point de devenir insolvable,
les obligations de divulgation périodique et continue de ses états
financiers intérimaires doivent refléter au bon moment et de
manière précise les changements importants subis par la
compagnie. Les administrateurs doivent certifier les rapports.
Les administrateurs ont une obligation continue de divulguer,
à temps, un changement dans l’entreprise, dans ses opérations,
ou dans son capital, faisant en sorte qu’il puisse être
raisonnablement déduit que ce changement aura un impact
significatif sur la valeur au marché ou la valeur des actions de
l’émetteur assujetti.
Les administrateurs des compagnies publiques insolvables et
ceux des acheteurs potentiels assument nombre d’obligations
relatives à la divulgation ayant trait aux prises de contrôle. Le
défaut d’émettre un circulaire d’offre de prise de contrôle ou
d’en émettre une contenant de l’information erronée sont des
infractions quasi-criminelles et conséquemment peuvent mener
à la responsabilité civile et/ou statutaire.
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Lors de négociations de fusion à titre de solution potentielle
aux difficultés financières de la compagnie, les administrateurs
doivent divulguer les fusions ou autres transactions potentielles
dès lors que les deux parties ont pris la décision de mettre en
œuvre la fusion ou la transaction.
Au moment de l’insolvabilité, il est important que les
administrateurs continuent de rencontrer leurs obligations en
vertu des législations relatives aux valeurs mobilières même si
leurs décisions concernant l’avenir de la compagnie sont prises
rapidement, sur base hebdomadaire, sinon, sur base
quotidienne.
Les obligations de divulgation en vertu des législations
relatives aux valeurs mobilières ne sont pas de simples décisions
d’affaire («business judgment») des administrateurs. La défense
de la décision d’affaire prise de bonne foi et de manière éclairée
ne peut être invoquée pour mitiger ou qualifier les obligations
de divulgation.
Les administrateurs impliqués dans les négociations visant à
restructurer la compagnie en vertu des dispositions de la LFI et
de la LACC doivent continuer de rencontrer leurs obligations
relatives à la divulgation de la situation financière de la
compagnie, même si la compagnie est l’initiatrice d’une
procédure de proposition concordataire. La Cour a toutefois le
pouvoir d’émettre des ordonnances qui peuvent les exempter
d’avoir à divulguer les états de trésorerie, durant l’étape des
négociations en vue d’une solution.
En ce qui concerne la plupart des dispositions relatives à la
responsabilité en vertu des lois sur les valeurs mobilières, la
défense de diligence raisonnable et du recours aux experts est
possible. Les administrateurs qui ont agi de bonne foi, et avec
diligence raisonnable, en faisant les efforts pour se conformer
aux lois sur les valeurs mobilières pourront normalement éviter
d’être tenus responsables personnellement.
13.Quel est le rôle joué
par les administrateurs
lorsque la compagnie
est en procédure
d’insolvabilité?

Dans un arrangement informel avec les créanciers ou lors
d’une vente proposée d’actifs de la compagnie, les
administrateurs ont un rôle actif dans la gestion de la compagnie
et pourraient avoir à supporter la responsabilité d’avoir
approuvé l’arrangement ou la vente. Le rôle joué par ceux-ci
pourrait résulter en une responsabilité accrue pour eux, si les
actionnaires ou les autres intéressés tentent de récupérer leurs
pertes à leur encontre.
La décision initiale d’initier une procédure de restructuration
origine de la compagnie. Les décisions qui suivent et qui sont
faites durant les procédures sont prises par plusieurs personnes,
c’est-à-dire par le contrôleur ou le syndic à la proposition, par le
prêteur intérimaire, par la compagnie en opération
(conséquemment, par ses administrateurs), tous étant assujettis
à la supervision et à l’autorité du tribunal
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Lors de la faillite, la compagnie continue d’exister.
Conséquemment, la fin des activités de la compagnie ou la perte
de son contrôle ne met pas fin, en tant que tel, à la fonction
d’administrateur. Les administrateurs continuent d’avoir des
obligations envers la compagnie, même si en pratique ils n’ont
aucun pouvoir.
Alors que le rôle formel d’un administrateur n’est pas modifié
par la faillite ou lors de la désignation d’un séquestre, en termes
pratiques, les administrateurs perdent le contrôle lorsque les
actifs de la compagnie passent sous la saisine d’un syndic de
faillite.
Il en résulte que lors de la faillite, les administrateurs devraient
considérer démissionner plutôt que de continuer à encourir des
responsabilités potentielles alors qu’ils ne sont plus en position
de contrôle.
L’officier qui signe la cession de biens ou tout autre officier de
la compagnie, ou la personne qui contrôle directement ou
indirectement la compagnie doit faire ce qui suit :
•

•

•
•

•
•

Révéler et remettre tous les biens de la compagnie qui
sont en sa possession ou sous son contrôle, au syndic;

Remettre au syndic tous les livres, registres, documents,
écrits et papiers, notamment les documents de titre, les
polices d’assurance et les archives et déclarations
d’impôts s’attachant d’une quelque façon aux affaires de
la compagnie;

Se présenter sur demande au séquestre officiel pour subir
un interrogatoire sous serment sur la conduite, les causes
de la faillite et la disposition des biens de la compagnie;

Dans les cinq (5) jours suivant la faillite, préparer et
soumettre au syndic un bilan en la forme prescrite
indiquant les détails des avoirs et des obligations de la
compagnie, ainsi que les noms et adresses de ses
créanciers, les garanties qu’ils détiennent, les dates
auxquelles les garanties ont été données, et les
renseignements supplémentaires qui peuvent être exigés;

Dresser un inventaire des avoirs de la compagnie ou
donner au syndic l’assistance qu’il peut donner pour
dresser l’inventaire;

Révéler au syndic tous les biens aliénés au cours de la
période allant du premier jour de l’année précédant
l’ouverture de la faillite, ou de la date antérieure que le
tribunal peut fixer, jusqu’à la date de la faillite
inclusivement et pour quelle considération toute partie
des biens a été aliénée, sauf la partie des biens aliénés
dans le cours ordinaire des affaires, ou employés pour
dépenses personnelles raisonnables;
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•

•
•
•
•
•
•
•
•

•

Révéler au syndic tous les biens aliénés par donation ou
par disposition sans contrepartie valable et suffisante au
cours de la période allant du premier jour de la cinquième
année précédant l’ouverture de la faillite jusqu’à la date
de la faillite inclusivement;

Assister à la première assemblée des créanciers, à moins
d’en être empêché par maladie ou pour cause suffisante
et s’y soumettre à un interrogatoire;

Lorsqu’il en est requis, assister aux autres assemblées des
créanciers ou des inspecteurs et se rendre aux demandes
du syndic;
Se soumettre à tout autre interrogatoire sous serment au
sujet des biens ou des affaires de la compagnie, selon
qu’il en est requis;

Aider de tout son pouvoir à la réalisation des biens et au
partage des produits de la compagnie entre ses
créanciers;
Signer les procurations, transferts, actes et instruments
qu’il peut être requis d’exécuter;

Examiner l’exactitude des preuves de réclamations
produites, s’il en est requis par le syndic;

S’il a connaissance que quelqu’un a produit une
réclamation fausse, rapporter immédiatement le fait au
syndic;

Accomplir, au sujet des biens de la compagnie et du
partage de leur produit parmi les créanciers, tous actes
que le syndic peut raisonnablement lui demander de
faire, que les règles générales peuvent prescrire, ou qu’il
peut recevoir l’ordre de faire du tribunal;

Tenir le syndic informé de son adresse ou lieu de
résidence.

Ne pas remettre au syndic les biens de la compagnie lors
d’une faillite contrevient à l’ordre public et équivaut à une fraude
civile donnant lieu à la responsabilité des administrateurs.
14. Quelles sont les
sanctions possibles à
l’encontre
des
administrateurs,
incluant
la
disqualification?

Tant en vertu de la LFI que de la LACC, le tribunal a le pouvoir
de disqualifier un administrateur durant la procédure de
proposition concordataire ou de plan d’arrangement lorsque le
tribunal est satisfait que l’administrateur mettra en péril, en toute
probabilité, la possibilité d’une proposition viable aux
créanciers ou s’il est probable qu’il pourrait agir de façon
inappropriée.
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Si l’une des raisons de la procédure de proposition est de
s’assurer que les réclamations potentielles contre les
administrateurs seront traitées dans cette proposition, les
agissements qui conduisent à la disqualification excluent qu’il
soit donné quittance dans le cadre de l’arrangement avec les
créanciers qui serait autorisé par le tribunal.
Si la compagnie commet une infraction en vertu de la LFI, un
administrateur qui a dirigé, autorisé, consenti, acquiescé ou pris
part à la commission de cette infraction est coupable de la même
infraction et est passible lors de sa condamnation de la sentence
prévue pour cette infraction.
Les administrateurs peuvent être trouvés coupables d’une
infraction si l’administrateur :
•

•

•
•

•

•

•

Dispose d’une façon frauduleuse des biens de la
compagnie avant ou après l’ouverture de la faillite;

Refuse ou néglige de répondre complètement et
véridiquement à toutes les questions qui leur est posées
à bon droit au cours de l’interrogatoire tenu
conformément à la LFI;

Fait une fausse inscription ou commet sciemment une
omission importante dans un état ou un compte;

Après l’ouverture de la faillite, ou dans l’année précédant
l’ouverture de la faillite, s’il cache, détruit, mutile ou
falsifie un livre ou document se rapportant aux biens de
la compagnie ou ses affaires, en dispose ou y commet une
omission, ou participe à ses actes, à moins qu’il n’ait
aucunement l’intention de cacher l’état des affaires;

Après l’ouverture de la faillite, ou dans l’année précédant
l’ouverture de la faillite, s’il obtient tout crédit ou tout bien
au moyen de fausses représentations faites par lui ou par
toute autre personne à sa connaissance;

Après l’ouverture de la faillite, ou dans l’année précédant
l’ouverture de la faillite, s’il cache ou transporte
frauduleusement tout bien d’une valeur de 50,00 $ ou plus,
ou une créance ou dette;

Après l’ouverture de la faillite, ou dans l’année précédant
l’ouverture de la faillite, s’il hypothèque ou met en gage
tout bien qu’il a obtenu à crédit et qu’il n’a pas payé, ou
en dispose, à moins que l’acte n’ait été posé
conformément aux pratiques ordinaires de l’entreprise et
à moins qu’il n’ait aucunement eu l’intention de frauder.

Dans ces cas, l’administrateur peut être tenu d’une amende
n’excédant pas 10 000,00 $ et/ou est passible d’emprisonnement
pour une période n’excédant pas 3 ans.
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Les administrateurs sont passibles d’une amende n’excédant
pas 5 000,00 $ et/ou d’un emprisonnement pour une durée
n’excédant pas 1 an, si les administrateurs :
•

•

Entreprennent un commerce ou une affaire sans révéler,
avec toutes les personnes avec qui ils concluent des
affaires, que la compagnie est en faillite;

Obtiennent du crédit de toute personne, pour un montant
total de 1 000,00 $ ou plus, sans les informer que la
compagnie est en faillite.

Le défaut d’un administrateur de respecter les obligations
prévues dans la liste sous le titre «13. Quelle est le rôle joué par
les administrateurs lorsque la compagnie est en procédure
d’insolvabilité?», est aussi une infraction pour laquelle les
dministrateurs peuvent être jugés coupables.
Les administrateurs peuvent être jugés coupables d’infractions
entraînant une amende maximum de 5 000,00 $ et/ou un
emprisonnement d’au plus 1 an s’ils n’ont pas tenu et maintenu
les livres comptables appropriés durant la période de 2 ans
précédant l’ouverture de la faillite s’ils l’ont fait avec l’intention
de cacher de l’information ou s’ils ont mutilé ou falsifié des
documents.
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China

Kevin Xu
Martin Hu & Partners, Pudong, Shanghai.
Web site: http://www.mhplawyer.com
1. What steps should a
Board undertake when it
realises that a company
is in financial difficulties
from a management
perspective?

Generally speaking, directors have a duty of care and
fiduciary duty owed to the company. Thus, the directors should
keep themselves posted of latest financial information including
but not limited to cash flow projections, balance sheet, cost of
capital etc. When the company is in financial difficulties, the
board of directors should work out loss recovery plans and seek
for the approval of a shareholders meeting. For a company
limited by shares, in the case that the un-recovered losses reach
one-third of the total paid-in capital, the board of director
should convene an interim shareholders meeting.

2. What steps should a
Board undertake when it
realises
that
a
company's insolvency is
likely? Please outline
advice to be obtained,
notifications to be made
and meetings to be
held.

There is no statutory requirement for directors to take certain
steps. However, because of the duty of care and fiduciary duty
owed to the company, the directors will generally seek external
professional advice when they realize that a company's
insolvency is likely.
Under Chinese laws, directors of a company limited by shares
should convene an interim shareholders meeting when the unrecovered losses of the company reach one-third of the total
paid-in capital. Thus, it can be inferred that such directors
should convene an interim shareholders meeting and ensure
shareholders are aware of the situation when a company's
insolvency is likely.

3. What type of advice
should directors seek?

There is no mandatory requirement on the type of advice that
should be sought by directors. Generally, they will seek for both
financial and legal advice.

4. Can directors be
liable
for
their
company's obligations?

A director is not usually personally liable for the debts of a
company, unless the director has given a guarantee for the
liabilities of the company. However, see question 7.

5. Can directors be
liable for pre-insolvency
transactions?

Yes, see question 7.
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6. To whom do directors
owe their obligations?

Where the company is insolvent, the interest of creditors
becomes the top priority for the company. Thus, directors should
not repay shareholder's debts or distribute the company's assets
without providing for all the creditors first. Meanwhile, directors
should not repay debts to any individual creditors.

7.What are the potential
claims which might be
brought
against
directors?

The main types of the claims are wrongful act, breach of
fiduciary duty and willful misconduct/gross negligence.

Wrongful act
Directors can be liable wrongful if the action was carried out
with intent to defraud creditors. The wrongful act stipulated
under the Chinese law includes:
(1) Uncompensated transfer of assets;
(2) Transaction executed at a clearly unreasonable price;
(3) Pledge of assets as collateral for non-secured debts;
(4) Prepayment of debts that are not due;
(5) Any waiver of creditors rights;
(6) Debt settlement with any individual creditors;
(7) Concealment or transfer of assets for the purpose of debt
evasion; or
(8) Fabrication of debts that are imaginary or fictitious of false
admission of debts.

Breach of fiduciary duty
Any director of a company who violates his or her duty of care
or fiduciary duty, thus causing the bankruptcy of the company
shall be held liable.
Willful misconduct or gross negligence
Directors can be held liable if there is willful misconduct or
gross negligence in their acts involving the company assets and
cause damages to the company assets.
8. What steps should
directors
take
to
minimize their risk of
liability?
9. Can directors be
liable for fraud?

See Questions 1 and 2.

Directors can be liable for fraud when:
(1) Making false representation to creditors;
(2) Making transaction in fraud of creditors;
(3) Providing false statement on financial status, checklist of
debts, checklist of the creditor's right, financial statement or
payment statement of its employee's wages or social insurance
premiums; or
(4) Fabricating relevant materials of financial evidences.
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10. What is the
position
of
nonexecutive directors?

Non-executive directors have the same duties and liability as
executive directors in the insolvency.

11. What is the position
of shadow directors?

There is no "shadow directors" concept under the Chinese law.
However, the above liability of directors applies to the legal
representative and other personnel who are directly
accountable, which include both directors and "shadow
directors."

12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

Disclosure obligations
A company whose shares are admitted to trading on a
regulated market must notify China Securities Regulation
Commission ("CSRC") and Stock Exchanges of any significant
event having relatively large effect on the trading prices of a
company's securities and derivatives. Thus, the company should
disclose the fact that it is in financial difficulty. The directors of
the company will be held liable for any delayed disclosure. The
information disclosed should be true, accurate and complete.
The directors of the company will be held liable for any false
information, misleading representation or major omission.

Non insider trading
As the insider with knowledge of the company's financial
situation, the directors should not buy or sell securities before
such information is made public or divulge such information or
procure other to buy or sell such securities. Where an act of
insider trading causes the investors to suffer losses, the insider
shall be liable for the compensation of the loss.
13. What is the ongoing
role of directors once a
company is in an
insolvency process?

To assist the administrator appointed by the court in
administrating the company including but not limited to the
provision of relevant documents and information.

14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

Directors who violate their duty of care and fiduciary duty and
thus lead to the bankruptcy of the company should be subject to
relevant civil liabilities and should not assume the post of
director, supervisor or senior manager of any enterprise within
three years as of the day when the procedures for bankruptcy
are concluded.
The court can impose a fine on directors who are obligated to
attend the creditors meeting yet fails to do so, or on directors who
refuse to respond or provide explanations in the creditors
meeting, and on the directors who produce false statement or
answers in the creditors meeting.

Directors’ Liability Guide

The court can impose a fine on directors who refuse to submit
any required materials, submit false financial statements, reject
to transfer assets and relevant documents to the company, or
fabricate or destroy financial evidence.
The directors will be subject to the liability of compensation
for the damages caused to the creditors if any wrongful act, any
breach of fiduciary duty, or any willful misconduct/gross
negligence mentioned in the question 7 is found.
In addition, any directors should be subject to criminal
liabilities when committing a crime.
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Czech Republic
Marek Demo, Pavlína Beránková
LTA legal tax audit, Prague 120 00.
Web site:http://www.ltapartners.com
1. What steps should a
Board undertake when
it realises that a
company’s insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

Board Members are generally obliged to act with utmost care
and take into account the interests of the Company. If a situation
arises which goes beyond the professional competence and
skills of a Board Member, the Board Member shall be able to
identify such a situation and seek professional advice (for
instance from a professional accountant, lawyer or tax advisor).
However, this does not relieve the Board Member from the
responsibility towards the Company for the final decision.
In insolvency, both legal and financial advice should be
sought. The Company’s legal situation needs to be assessed
with a special focus on any obligations arising out of contractual
relationships with the Company’s clients, suppliers and
workforce. The Company’s precise financial situation needs to
be examined as the Company may only be considered
insolvent when a certain level of debt is reached and statutory
conditions are met. Furthermore, the thorough financial
examination provides a possible outlook for the Company for
the near future and precisely indicates whether the situation
shall be resolved by additional financing or whether insolvency
is inevitable.
Directors should convene the General Meeting under the
following circumstances:
a) Limited Liability Company (“společnost s ručením
omezeným”, “s.r.o.”, “spol. s r.o.”)
The General Meeting should be convened as soon Managing
Director realizes the possibility of impending insolvency, i.e. as
soon it is justified to assume, considering all circumstances, that
the Company will be unable to duly and timely satisfy its
financial obligations or that the Company will become
overindebted.

b) Joint-Stock Company (“akciová společnost”, “a.s.”)
The General Meeting should be convened without undue
delay when Board Members ascertain that, considering all
circumstances, the total loss of the Company as shown in the
financial statements reached such a level that, if covered from
the Company’s available resources, the outstanding
accumulated loss would or, in view of the circumstances, could
be expected to amount to half of the registered capital, or when
the Board has established that the Company is insolvent, in
which case it shall recommend to the General Meeting winding
up the Company or adopting another measure.
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Upon ascertaining substantial financial difficulties, the
directors (the Board) should also seek legal advice in relation to
its potential duty to file an insolvency petition on behalf of the
Company. The directors shall file an insolvency petition on behalf
of the Company without undue delay when they find out or, had
they exercised due care, should have found out that the Company
is insolvent. Should they not adhere to this statutory duty, a
personal liability of each of them may be invoked.
Moreover, directors may not resign from their positions at a
time inappropriate for the Company. Whether an insolvency
scenario is an inappropriate time shall be assessed on a case-tocase basis.
It is also highly advisable that the Company’s directors or their
consultants get in touch with the Company’s largest clients and
suppliers. In order to possibly avoid insolvency or ensure smooth
insolvency proceedings, it is important to have these
stakeholders involved and well informed.
2. What type of advice
should directors seek?

Directors should seek legal advice from an attorney-at-law
with experience in the field of both corporate and insolvency
law. The attorney will advise on the steps to be taken both inside
(e.g. convening the General Meeting) and outside the Company
(e.g. what kind of transactions the Company can carry out, to
which extent the Company’s debts can be paid or whether the
Company should cease to trade). The legal advisor should
cooperate with an experienced auditor. They should jointly
evaluate the going concern prospect or whether an insolvency
petition should be filed with the Court.

3. Are directors liable
for their company’s
obligations?

Generally, directors bear no liability for the obligations of the
Company. However, in certain cases the personal liability of
directors does apply.
Following a petition made by the insolvency administrator or
a creditor of the Company, the Court may decide that a director
or even a former director is liable for the debts of the insolvent
company, provided that the director knew or should have known
that the Company is on the verge of insolvency and did not take
appropriate steps in order to prevent it. This does not apply to
directors appointed to their positions for the purpose of averting
the insolvency (“crisis managers”) who performed their
responsibilities with utmost care.
Should a director cause damage to the Company and fails to
compensate the Company for the damage when obliged to do
so, the director should be secondarily liable for any debts of the
Company up to the amount of the damage caused to the
Company.
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4. Can directors be
prefor
liable
insolvency
transactions?

Yes, they can. See question 7.

do
whom
5. To
directors owe their
obligations?

Under Czech law, directors always owe their obligations to the
Company, not to the shareholders, despite the fact that directors
are usually chosen and appointed by the General Meeting of
shareholders. In any case directors shall always put the interests
of the Company first, even if that may be in contradiction to their
own interests or the interests of the shareholders.
However, the above no longer applies should the Company be
declared bankrupt, as during insolvency proceedings, the
interests of creditors shall always be prioritized.

6. What are the
potential claims which
might be brought
against directors?

The Company may claim compensation for any damage
caused to it by its director due to breach of their duty of due care.
Should the Company fail to raise such an action, it may be raised
by the supervisory board, or, by a shareholder.
Another action may be raised by a Company’s creditor if the
damage occurred in relation to the director’s failure to file an
insolvency petition.
Further, in creditor initiated insolvency proceedings, directors
may be ordered by the insolvency administrator to return the
consideration they received from the Company under their
managerial contracts as well as any other consideration received
from the Company in two years before insolvency was declared
by a final decision of the Court or to pay compensation into the
Company’s insolvency estate provided the they knew that the
Company may be insolvent and failed to take sufficient measures
in order to prevent insolvency.
Finally, as already stated in the question 4, a director may be
held liable for the debts of the insolvent company provided that
the director knew or should have known that the Company is on
the verge of insolvency and did not take appropriate steps in
order to prevent it.

7. What steps should
to
take
directors
minimise their risk of
liability?
8. Can directors be
liable for fraud?

See questions 1 and 2.

Directors can be liable for fraud under the following provisions
of the Criminal Code 2009:
-

Fraud (Section 209),
Breach of fiduciary duty (Section 220),
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Negligent breach of fiduciary duty (Section 221),
Hindering a creditor (Section 222),
Preference actions (Section 223),
Inducing insolvency (Section 224),
Breach of duty in insolvency proceedings (Section 225),
Fraudulent manipulation of insolvency proceedings
(Section 226),
Breach of duty to declare assets (Section 227),
Misrepresentation of Economic Results and Assets
(Section 254).
9. What is the position
of
non-executive
directors?

The concept of non-executive directors is only known in the
one-tier system used in the joint stock company and in the
European company (SE). Under this concept, the board
(consisting of executive and non-executive directors) sets the
basic course of management of the Company and supervises its
proper execution.
The duties and liability of non-executive directors are partly
similar to and partly different from those of executive directors
in the insolvency context:
Unlike executive directors, non-executive directors are not
obliged to file an insolvency petition on behalf of the Company,
once they find out (or should have found out) that the Company
is insolvent.
On the other hand, if insolvency is adjudicated in creditor
initiated insolvency proceedings, non-executive directors,
similarly to executive directors, may be called by the insolvency
administrator to return consideration received from their
managerial contracts as well as any other consideration received
from the Company in two years before insolvency was declared
by a final decision of the Court, if they at the same time failed to
take all necessary and reasonably expected steps to prevent
insolvency (Section 62 of the Act on Business Corporations).
The Act on Business Corporations does not set forth clearly
whether non-executive directors (like executive directors) can
be held liable for the Company’s debts in case of insolvency of
the Company. This question must be assessed individually in
each case depending on the particular situation in the Company,
especially the role of the respective director and an extent of
their participation in the management of the Company. Only case
law will bring a definite answer though.
It may be concluded that, similarly to executive directors, nonexecutive directors do have the duty of due care and within this
duty are obliged to take all necessary and reasonably expected
steps to prevent insolvency.
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10. What is the position
of shadow directors?

Czech legal theory understands shadow directors as persons
conducting actual direct influence on the management of the
corporation without being members of its governing bodies.

The following sanctions concerning insolvency are applicable
to shadow directors:

The Court may rule that the shadow director may not for
up to 3 years from the court decision be a member of a governing
body of any business corporation or be in a similar position if
their influence significantly contributed to the insolvency of the
corporation (Section 76 Par. 2 together with Section 63 of the Act
on Business Corporations).
Upon a petition filed by the insolvency administrator or a
creditor, the Court may rule that the shadow directors are liable
for the debts of the corporations if a) insolvency was adjudicated,
and b) the shadow directors knew or should have known that the
corporation is insolvent and did not, in contradiction to the duty
of due care, take all necessary and reasonably expected steps to
prevent insolvency (Section 76 par. 3 and Section 68 of the Act on
Business Corporations). Legal theory only foresees this rule to
be applied in exceptional cases as shadow directors have no
duty of due care under the Act. Therefore, this rule shall probably
only apply to shadow directors if the duty of due care was
imposed on them ad hoc, for example by a court decision.

11. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

Joint stock companies whose shares are traded on regulated
securities markets (public companies) have in particular
disclosure obligations in a pre-insolvency scenario. These
obligations arise in the first place out of general rules applicable
to trading on capital markets (The Capital Market Trading Act)
and secondly out of special rules of the operators of the market.
Any company whose shares were admitted for trading on a
regulated market shall disclose all relevant insider information.
Relevant insider information is information that is not generally
known and that after becoming generally known may
significantly influence the price or yields of the financial
instrument. (Section 124 of the Capital Market Trading Act). Such
information does undoubtedly include information that the
company suffers financial difficulties or impending insolvency.
Insider information shall also be announced to the Czech
National Bank. Failure to disclose mandatory insider information
or to announce insider information to the Czech National Bank is
an administrative offence of the issuer and may be sanctioned by
a penalty up to CZK 10.000.000.
The most important regulated securities market in the Czech
Republic is the Prague Stock Exchange. The issuer of shares
admitted for trading on the Prime Market of the Exchange shall
notify the Exchange about any significant changes that are not
publicly known and that relate to the financial situation of the
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issuer and also about other facts that could directly or indirectly
cause changes to the prices of the admitted shares or could
lessen the ability of the issuer to fulfil obligations arising from
the share issue, without any undue delay (Article 7 Par. 5 of
Exchange Rules, Part VI.: Conditions for Admission of Shares to
Trading on the Prime Market of the Exchange). Similar obligation
applies to issuers admitted for trading on the Standard Market
(Article 6 Par. 6 of Exchange Rules, Part VII.: Conditions for
Admission of Shares to Trading on the Standard Market of the
Exchange). If the issuer fails to fulfil the conditions established
by the Exchange Rules, the Chief Executive Officer of the
Exchange may impose any of the following sanctions: a) a written
reprimand; b) public announcement of the fact that the obligation
to disclose information has been breached; c) a penalty of up to
CZK 5,000,000; d) suspension of shares from trading for the
period necessary for remedial actions; e) exclusion of the shares
from trading.
Directors of public companies must therefore ensure that the
abovementioned disclosure obligations are duly and timely met.
Should a failure to fulfil these obligations cause damage to the
public company and be attributable to the failure of the directors
to fulfil their obligations, the directors shall be liable for the
damage according to the generally applicable provisions of civil
law on damage liability.
12. What is the ongoing
role of director once a
company
in
an
insolvency process?

Directors remain in their positions even during insolvency
proceedings; their powers are however strictly limited and
mostly taken over by the insolvency administrator. Directors are
obliged to cooperate with the insolvency administrator in all
matters regarding the Company which includes provision of all
necessary documentation and information.

13. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

During insolvency proceedings, the Court may ban a director
or even a former director from holding an executive position in
any company registered in the Czech Republic in the following
three years, provided their actions led to the insolvency of the
Company. Again, this provision does not apply to crisis managers
as long as they are able to prove that they acted with due care.
Outside of insolvency proceedings, the Court may decide on
disqualification should it become apparent that in the previous
three years, the director repeatedly acted with gross negligence
or breached the duty of due care.
See also question 7.
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Estonia

Nikita Divissenko and Sander Kärson
Law Firm VARUL, Tallinn.
Web site: http://www.varul.com/
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

In case of financial difficulties, which do not amount to
permanent insolvency, directors shall ensure that the
shareholders and the supervisory board (if applicable) are
aware of the financial situation of a company. To this end, the
management board shall call a meeting of shareholders if this
is necessary in the interests of company due to the financial
situation, or if the net assets (total assets minus total obligations
shown under liabilities on a balance sheet) of the company are
less than one-half of the share capital other minimum amount of
share capital provided by law.
Moreover, directors are responsible for the establishment of
the internal control mechanisms allowing them to discover the
presence of any difficulties at early stage, including the
obligation of the directors to establish and prepare the
accounting.

2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

Case law makes no distinction between temporary and
permanent insolvency of a company. Therefore, there is no
difference in the obligations of the Board members on the steps
that need to be undertaken.
In the situation where insolvency is likely, the management
board member may submit a reorganisation application in
accordance with the Reorganisation Act (unlike the bankruptcy
petition, the submission of a reorganisation application is
optional).
A reorganisation application shall include an explanation of
the reasons for the financial difficulties and shall substantiate
that (i) the enterprise is likely to become insolvent in the future;
(ii) the enterprise requires reorganisation; and (iii) the
sustainable operation of the enterprise is likely after the
reorganisation has occurred. In addition, a financial statement
for the previous financial year, an overview of the financial
situation, profit or loss and cash flows of the debtor and a list of
debts as at the date of submission of a reorganisation
application shall be appended to the reorganisation
application. The list of debts shall set out the name and details
of the creditors and the amount of the principal claim and the
collateral claim, which includes late payment penalties and
other penalty fees, and information concerning the assets of the
enterprise.
In addition, please see question 1.
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3. What type of advice
should directors seek?

In order to comply with the due diligence requirement,
directors should seek the advice of an expert. Due diligence
obligation will be deemed to be complied with and any liability
of a director will be excluded, in case the director's decision has
been taken pursuant to any advice (analysis or report) given by
an expert, provided that this advice corresponds to the
requirements applicable to the area of the expertise concerned
(judgment of the Civil Chamber of the Supreme Court of 3 March
2014 nr 3-2-1-197-13).
Thus in case of financial difficulties, directors should seek
advice from a lawyer, an accountant or an auditor. They shall
ensure that all the financial reports and other data required for
the correct assessment of the financial situation of the company
is correct and, if necessary, advise on the options available in
particular circumstances. For instance, legal advice shall be
obtained regarding to the priority of fulfilment of the company's
obligations.

4. Can directors be
liable
for
their
company's
obligations?

Generally directors are not personally liable for the debts of
the company.
However, the courts have on several occasions confirmed the
possibility for creditors to file an action against a director. This
implies that the damage to the creditors is due to the failure of
the director to comply with the obligations provided by law
having as their object the protection of the interests of the
creditors (judgment of the Civil Chamber of the Supreme Court of
8 May 2013 nr 3-2-1-191-13). Such an obligation may be an
obligation to submit the bankruptcy petition within 20 days after
the date on which the insolvency became evident. In order to
exclude its liability, a board member has to prove that he/she
acted in accordance with the due diligence requirements.
At the same time, a mere failure of the director to comply with
the due diligence obligation does not allow the creditors to
submit claims against the director for the due diligence
obligation as such is meant to protect the company and not its
creditors. Insofar the claims against director shall be submitted
by the company itself (judgment of the Civil Chamber of the
Supreme Court of 17 December 2009 nr 3-2-1-150-09).
In addition, see question 7.

5. Can directors be
liable
for
preinsolvency
transactions?
6. To
whom
do
directors owe their
obligations?

Yes, see question 7.

Directors owe their obligations to the company with which they
are bound by a contract for provision of services (also
"authorisation agreement", Estonian "käsundusleping") for the
damage caused due to the failure of the director to comply with
his/her obligations, including the obligation to act with due
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diligence, loyalty obligation, free from conflict of interest,
prohibition on competition, business secret etc (see, for instance,
judgments of the Civil Chamber of the Supreme Court of 11 May
2005 nr 3-2-1-41-05; 30 April 2003 nr 3-2-1-41-03, 2 June 2003 ne
3-2-1-67-03 and 9 December 2008 nr 3-2-1-103-08).
As an exception, directors may be held liable to the creditors
on the grounds of tort law where they have breached an
obligation which aims to protect the interest of the creditors,
causing damage to the creditors (judgment of the Civil Chamber
of the Supreme Court of 17 December 2009 nr 3-2-1-150-09).
7. What are the
potential claims which
might be brought
against directors?

The main types of claims are breach of fiduciary duty and
wrongful transactions
Breach of the duty of due diligence

In case a director has been guilty of any breach of due
diligence obligation the court may order the director to
compensate the damages caused to the company.
The due diligence of a director under Estonian law pursuant to
the case law (see, for instance, judgments of the Civil Chamber of
the Supreme Court of 30 April 2003 nr 3-2-1-41-03 and 6 May 2003
nr 3-2-1-45-03) includes the obligation to:
•
be diligent;
•
be sufficiently informed for making the decision;
•
abstain from taking unreasonable risks;
•
act with the diligence that is suitable for the acts of a
reasonable person in a similar position and in similar
circumstances.
Members of the board who cause damage by violation of their
due diligence obligation shall be jointly liable for compensation
for the damage caused. A member of the management board
(which is the same as the board of directors) is released from
liability if he or she proves that he or she has performed his or
her obligations with due diligence.
Wrongful transactions

Once a permanent insolvency of a company has been or
should have been established, directors shall not engage in any
transactions other than those necessary to continue with the
everyday activity of the company (payment of the salaries,
electricity and other bills etc). In case of violation of this
restriction, damages may be claimed from the responsible
directors.
8. What steps should
directors
take
to
minimise their risk of
liability?

Please see answers to questions 1 and 2.
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9. Can directors be
liable for fraud?

Directors can be liable for fraud under the following provisions
of the Penal Code:

10. What is the position
of
non-executive
directors?

There is no distinction between executive and non-executive
directors under Estonian law.
All the board members are jointly and severally liable for the
damage caused to the company (please see, for instance, the
judgment of the Civil Chamber of the Supreme Court of 4 May 2010
nr 3-2-1-33-10). A director can, however, be exempt from this
liability in case he/she can prove that he/she acted with due
diligence when performing its duties. This implies, for instance,
that the duties of the board members are strictly divided and the
damage at stake has been caused within the area of competence
of one of the directors and not the other.

11. What is the position
of shadow directors?

A shadow director, is a person, who influences the decisionmaking within the company by providing instructions for the
board members to act. In case such actions cause damage to the
company, the shadow directors and the actual board members
shall be held jointly liable for the damage caused to the
company. The board members can be released from this liability
in case they manage to prove that they acted with due diligence
(see question 7).

12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

i.

failure to call a general meeting of shareholders pursuant
to the prescribed procedure where it is evident from the
balance sheet that the net assets of the company are less
than one-half of the share capital or that the net assets of
the company are less than the minimum amount of share
capital established by law (Section 280);
ii. submission of incorrect information concerning financial
situation of or other verifiable circumstances relating to
company (Section 281)
iii. bankruptcy offence or a criminal offence relating to
execution procedure (Sections 384 - 3851)
iv. tax fraud (Sections 3891 to 393)
v. knowing violation of obligation to maintain accounting
(Section 2811)

Nasdaq OMS Tallinn rules

Pursuant to the stock exchange rules the management of the
issuer is required to constantly review and assess all the events
and changes occurring within the company so as to select the
information to be disclosed.
Directors are considered to be insiders within the meaning of
the stock exchange rules and thus are prohibited from disclosing
any information apart from the data that shall be disclosed
according to the rules.
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The management of the issuer is required to make public
without delay the decision to submit a bankruptcy petition to a
court.
13. What is the ongoing
role of directors once a
company is in an
insolvency process?

14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

The directors have no right to proceed with any transactions
or to dispose of any of the assets of a company. The role of
directors is limited to the obligation to take part in the insolvency
process and to provide information.
The insolvency administrator has the rights and duties of a
director in the insolvency proceedings and his or her
responsibility is equal to that of a director. The Insolvency
administrator is therefore liable for the damage caused to the
creditors by his/her wrongful acts jointly with the company
(judgment of the Civil Chamber of the Supreme Court of 24 April
2003 nr 3-2-1-38-03).
The potential sanctions against directors include:
•
•
•
•

•

•
•
•
•

prohibition to change residence
compelled attendance and/or arrest (up to 3 months)
prohibition on business for the duration of the process
prohibition on business for the duration of up to 3 years as
of the termination of the insolvency process in case a
director is found guilty in:
bankruptcy offence or a criminal offence relating to
execution procedure
tax offence
violation of obligation to maintain accounting
failure to call meeting of shareholders
failure to submit information or submission of incorrect
information concerning financial situation of or other
verifiable circumstances relating to company
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France

Remi Turcon
Alexen Avocats International, 75008 Paris.
Web site: http://www.alexen.com
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

2. What steps should a
Board undertake when
it realises that a
company's insolvency
is likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

Directors1 should ensure they have up to date financial
information on the company so they are fully aware of its
financial position. This should include cash flow projections,
pressure from creditors, accounts and balance sheet concerns.
Directors should call a full meeting of the board to discuss the
financial difficulties faced by the company and ensure all
Directors are aware of the situation. They should also
independently review and assess any financial and legal
information and advice provided at board meetings. Directors
should ensure they independently reach any commercial
decisions at board meetings. In the absence of a Board meeting,
Directors should make same review and assessment alone.
It is highly recommended that Directors seek legal advice
from a bankruptcy attorney.
Directors should seek external professional advice as soon
as they realise that a company is in financial difficulties.
Directors may consider with the assistance of a bankruptcy
attorney initiating a conciliation proceeding (“procédure de
conciliation”) with creditors. This conciliation proceeding is
open to companies facing actual or potential legal, economic
or financial difficulties and which are not in a situation of
suspension of payments for more than 45 days. In the context of
this conciliation proceeding, Directors may seek from the
President of the Commercial Court the appointment of a
conciliator. The mission of the conciliator will be to assist in the
conclusion of an amicable settlement between the company
and its creditors to end the company’s difficulties. This amicable
settlement may also be homologated by the Court.
Directors may also consider with the assistance of a
bankruptcy attorney initiating a safeguard proceeding
(“procédure de sauvegarde”) if the company faces financial
difficulties it may not be in a position to overcome, provided the
company is not in a situation of suspension of payment. This
safeguard proceeding will allow the company to stop the
payment to its creditors and to protect the company until a
safeguard plan is approved by the Court.
1. The term “Directors” shall include any Board member, the President of the Board, the
President of the Management Committee (“Directoire”), any President (“Président”), any
Manager (“Gérant”) of any French commercial or civil company.

Directors’ Liability Guide

Directors may finally consider filing a suspension of payments’
declaration with the Court which will initiate the bankruptcy
proceeding.
3. What type of advice
should directors seek?

Directors should seek advice from a bankruptcy attorney.
He/she will advise on the options available given the
circumstances including whether to benefit from a prebankruptcy proceeding or to file a suspension of payments’
declaration, and how to run the business in the meantime.

4. Can directors be
liable
for
their
company's obligations?

A Director who has contributed by his/her management fault
to the company’s assets shortfall is liable for all or part of the
shortfall. Moreover, the bankruptcy proceeding may be
extended to him personally if he/she has commingled his/her
own assets with the company’s assets. However, see question 7.

5. Can directors be
liable
for
preinsolvency transactions?

Yes, see question 7.

6. To
whom
do
directors owe their
obligations?

Directors owe their obligations to the shareholders, the Court
appointed bodies and the Court itself.

7. What are the
potential claims that
might be brought
against directors?

The main types of claim are coverage of liabilities
(“comblement de passif”), personal bankruptcy and ban on
managing.
Coverage of liabilities

A Director who has contributed by his/her management fault
to the company’s assets shortfall is liable for all or part of the
shortfall under Article L 651-2 of the French Commercial Code.
This so-called coverage of liabilities sanction is the sole
monetary penalty which a Director may be liable for.
Personal bankruptcy

The bankruptcy proceeding may be extended to him
personally if he/she has commingled his/her own assets with the
company’s assets pursuant to Article L 621-2 line 2, L 631-7 and L
641-1 I of the French Commercial Code.
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Ban of Managing

The Court may also prohibit the Director from to managing,
administering or controlling any commercial, artisanal of
agricultural company pursuant to Article L 653-8 line 1 of the
French Commercial Code.
8. What steps should
directors
take
to
minimise their risk of
liability?
9. Can directors be
liable for fraud?

See Questions 1 and 2.

Directors can be liable for fraud under the following
circumstances:
•

•

•
•
•

If they have made some purchases for resale below value
or used wasteful means to avoid or delay the opening of a
bankruptcy proceeding;
If they have diverted or hidden any or all of the company’s
assets;
If they fraudulently increase the company’s liabilities;
If they have kept a fictitious accounting or hidden
accounting documents or did not maintain accounting
documents in compliance with French accounting rules;
If they have maintained the company’s accounts in an
obviously incomplete or irregular way according to
French accounting and legal rules.

Directors are liable in such cases to a jail sentence of a
maximum of 5 years and a fine of a maximum of 75,000€ pursuant
to Article L 654-1 and L 654-3 of the French Commercial Code and
Article 121-6 of the French Penal Code.
10. What is the position
of
non-executive
directors?
11. What is the position
of shadow directors?
12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

Non-executive directors have the same duties and liability as
executive directors in the insolvency context if they are
considered as de facto Directors.
See Question 10.
There may be additional requirements and obligations for/on
Directors of public companies
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13. What is the ongoing
role of directors once a
company is in an
insolvency process?
14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

Directors are usually maintained in their role in a prebankruptcy proceeding.
The Directors’ role is defined by the Court in the context of a
bankruptcy proceeding. Directors may also be replaced by the
Court when the company’s survival requires such a replacement.
See Questions 7 and 9.
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Germany

Dr. Timo Alte and Dr. Christian Aufdermauer
Haver & Mailänder Rechtsanwälte, 70192 Stuttgart.
Web site: http://www.haver-mailaender.de
1. What steps should a
Board undertake when it
realises that a company
is in financial difficulties
from a management
perspective?

Financial difficulties of a company can be caused by very
different reasons such as technical problems, loss of customers,
insolvency of customers, loss of market shares due to strategy
problems etc. In any case, the managing directors of a company
with financial difficulties shall immediately call a meeting of the
full Management Board in order to analyse the financial
situation, especially the current cash flow situation and the
liquidity planning for the next months. Beside these financial
analysis, the management should also try to identify the reasons
for the financial difficulties. If the reasons for the difficulties are
only of short or foreseeable time, the managing directors
should take all measures to ensure that the liquidity is secured
during this term. This could also include requests to banks
and/or shareholders for additional short-term loans as well as
the acceleration of outstanding claims including other way of
financing such as factoring or operating leasing of equipment.
If the financial difficulties are essential and could not
eliminated in a short-term period, the Management should
figure out potential measures to restructure the company. In this
scenario, a respective information and discussion with the
Supervisory Board, if any, and the shareholders should also be
arranged by the Management. In addition, it may be helpful to
engage experienced experts for restructuring and reorganizing
of companies.
In any case, the managing directors have to ensure that they
are informed about the liquidity status and the debt situation of
the company in order to comply with their obligations to file for
insolvency (see question 2).

2. What steps should a
Board undertake when it
realises
that
a
company's insolvency is
likely? Please outline
advice to be obtained,
notifications to be made
and meetings to be
held.

First of all, the managing directors should hold a meeting in
order to inform each other about the situation. After that, the
Supervisory Board, if existing, and the shareholders should be
informed in a meeting. A shareholders’ meeting mandatorily
has to be called if the company is a GmbH or an AG and half of
the registered share capital is expended, Sec. 49 para. 3
GmbHG, 92 para. 1 AktG.
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The company and its managing directors should also obtain
legal advice by lawyers specialised in insolvency law and with
practicable experience in insolvency and restructuring
proceedings in order to prevent any personal liability of the
managing directors. In some cases, the engagement of experts
for the reorganization of the business is also recommendable if
specific business aspects are the reason for the financial crisis.
During all these steps, the managing director have to
permanently check the financial situation and their obligation to
file for insolvency (please also refer to question 7).
3. Can directors be
liable
for
their
company's
obligations?

4. Can directors be
liable
for
preinsolvency
transactions?

Managing directors are basically not liable for the company’s
obligations. However, there are situations, where a failure of the
managing director to meet his own obligations may lead to a
virtual liability for the company’s obligations:
If a managing director does not meet the distressed company’s
obligation to pay the wage tax for its employees or the value
added tax for its sales, the managing director may personally be
liable for those tax obligations.
Likewise, managing directors may personally be liable for
social security contributions, which have not been paid by the
distressed company. Withholding contributions to the social
security system is a criminal offence, which may be committed
by a managing director, and the managing director may then be
personally liable for damages resulting from such an offence.
This applies in any case to the employees’ contributions and,
under the precondition that the director fraudulently deceived
the social insurance agency, to the employer’s contributions as
well.
Furthermore, a managing director may be liable for damages
of third parties resulting from a delayed filing for insolvency.
Such damages usually occur, if the third party, in case the
managing director had duly filed for insolvency, would not have
entered into (such) a contract with the company and thus would
not have suffered damages resulting from the insolvency.
Moreover, a managing director may be liable for damages
resulting from the transaction of a third party with the distressed
company, if the managing director fraudulently alleges that the
distressed company is in good standing causing the third party
to transact with the company.
Please refer to question 4 above.
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5. To
whom
do
directors owe their
obligations?

6. What are the
potential claims which
might be brought
against directors?

Basically, managing directors owe their obligations to the
company. However, there are obligations that are intended to
protect other persons as well, such as the obligation to apply for
insolvency proceedings. A failure to comply with obligations
intended to protect other persons may lead to a liability towards
those persons beside the liability towards the company.
•
•
•

•

7. What steps should
directors
take
to
minimise their risk of
liability?

8. Can directors be
liable for fraud?
9. What is the position
of
non-executive
directors?

Liability for payments at a time when the company was
illiquid or over-indebted, claimed by the company or the
insolvency administrator.
Liability for wage tax or value added tax if those taxes
have not been paid in time, claimed by tax authorities (see
question 4).
Liability for withheld social security contributions,
claimed by the social security agency (see question 4).
Liability for damages resulting from delayed filing for
insolvency, defeat of creditors or fraudulent behaviour
with regard to transactions prior to insolvency, claimed by
third parties (see question 4).

Managing directors should continuously observe if the
company is still able to pay its debts which are due for payment
and if the company is over-indebted, i.e. if they are obliged to file
for insolvency. In addition, the managing directors should take
care that the company and its representatives and employees do
not suggest an incorrect view of the company’s financial situation
during the financial crisis vis-à-vis third parties, especially visà-vis banks and business partners. Please also refer to questions
1 and 2 above.
In any case, managing directors should make sure to pay the
contributions to the social security agency and to pay wage tax
as well as value added tax in the period prior to filing for
insolvency.
Please refer to question 4 above and question 13 below.
Non-executive directors are not known under German law. All
managing directors are executive directors. Procurists and other
authorized signatory are not obliged to observe the obligations
to file for insolvency. They are not even entitled to make such
filing. However, they can be liable if they give the impression to
a contractual partner of the company that the company is in a
good financial situation, although they knew that this is not the
case and the company will not be able to fulfil its obligations from
this agreement. In this case, they are liable due to fraud.
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10. What is the position
of shadow directors?

In nearly all cases, the identity of the managing directors can
be gathered from the Commercial Register. However, in some
exceptional cases, persons who have not been appointed as
managing directors factually take all essential decisions. This
could include parent companies and, in some circumstances,
bankers and others, where they operate a "hands on" approach
to running the company. Those factual managing directors are
also subject to any laws applying to “real” managing directors,
including their obligation to file for insolvency and the risk to
become personal liable.

11. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

With regard to the specific obligations established by
insolvency law, there are no different requirements for/on
managing directors of public listed companies in a preinsolvency scenario.

12. What is the ongoing
role of directors once a
company is in an
insolvency process?

Managing directors exercise the procedural rights of the
company as insolvency debtor. They may, for example, appeal
against decisions of the insolvency court, such as decisions with
respect to provisional measures prior to the commencement of
the insolvency proceedings or the decision with regard to the
commencement of the insolvency proceedings. Furthermore, as
representative of the insolvency debtor, they are obliged to
disclosure information to the insolvency administrator and to
cooperate with him.
In addition, managing directors remain obliged to perform all
corporate duties which might still be necessary during
insolvency proceedings, such as filings with the Commercial
Register or information of shareholders.

13. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

The typical criminal offenses of managing directors in
insolvency situations or situations of financial crises are:
•
•

•
•
•
•

Fraud
Non-payment of contributions to the social security
agency
Breach of trust
Bankruptcy
Defeat of Creditors, and
Delayed filing for insolvency.

If an insolvency proceeding is commenced, the files will
automatically forwarded to the public prosecutor who is
investigating if the managing directors or any other person has
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committed a criminal offence. In practise, the report of the
insolvency receiver to the creditors and his evaluation of the
managing director’s actions has an essential influence on the
investigations.
In case, the managing director is convicted for one or several
of the abovementioned criminal offenses by a criminal court to
at least one year imprisonment, he cannot be a managing
director of a GmbH and/or an AG for five years from the time the
judgement comes into force.
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Important Note
In August 2015 the 3rd Memorandum between
Greece and its debtors will pass through the Greek
parliament. The memorandum is 350 pages long
and is full of prior actions to be taken by the Greek
government. Changes in the bankruptcy code will
be a prior action. This guide will be updated as soon
as all the legal implications have been analysed.

Greece

George C. Chatzigiannakis
NOMOS Law Firm, Thessaloniki, Greece
Web Site:http://www.nomos.gr
1. What steps should a
Board undertake when it
realises that a company
is in financial difficulties
from a management
perspective?

All directors should be fully informed of the company’s affairs
and financial situation.
Frequent meetings must be convened in order to assess the
company’s financial position and to analyze accurate
management and financial information. Thereafter, professional
advice might be sought (for instance legal or tax advice) in
order for the directors to take appropriate action, whilst
maintaining vigilance over the company’s performance.
Generally, the board of directors must follow a more
conservative investment-financial strategy and it must refrain
from engaging into risky ventures or investment initiatives
which could potentially jeopardize the creditors’ interests.

2. What steps should a
Board undertake when it
realises
that
a
company's insolvency is
likely? Please outline
advice to be obtained,
notifications to be made
and meetings to be
held.

Pursuant to article 98 par. 1 of the Greek Bankruptcy Code,
the members of the board of directors must promptly submit
the application for the company’s bankruptcy. If they fail to do
so, then the directors are individually liable for the debts
accrued from the date when bankruptcy should have been
petitioned until the date when the bankruptcy was declared.

3. What type of advice
should directors seek?

Directors should seek specialised legal advice and also the
professional services of a financial consultant. These experts
should propose alternative courses of action to be considered
and will also advise as to how the company should continue its
business and what limitations should be placed on the
company’s ability to incur further debt.

4. Can directors be
liable
for
their
company's obligations?

A director is not personally liable for the company’s
obligations with the exception of debts owed to the State (i.e.
VAT, income tax etc.), to the social security funds (social
security contributions) as well as any form of wrongdoing (e.g.
the issuance of bad (bounced) cheques). In addition, pursuant
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to article 98 of the Greek Bankruptcy Code the members of the
board of directors are liable for damages to the corporate
creditors if the company is insolvent and its insolvency was
caused by willful misconduct or gross negligence of the board
members, whilst at the same time the latter are liable in case that
the insolvency application was not filed within the respective
deadline.
5. Are directors liable
for
pre-insolvency
transactions?

Pursuant to article 98 par.1 of the Greek Bankruptcy Code:

“1. If no timely application for insolvency of the societe
anonyme (article 5 par.2) is filed, the members of its Board of
Directors who are responsible for the delay, are liable for
damages to the corporate creditors in relation to the debts
accrued from the day on which, as per the above mentioned
provision, the application should have been filed until the
company is declared insolvent”.

6. To
whom
do
directors owe their
obligations?

The board of directors of a company is obliged to safeguard
the company’s interests. Nevertheless, when the company’s credit
standing is being challenged, then the focus of the boards
decisions shifts to the creditors’ interests, since, when the
company is insolvent, the creditors will be the residual “owners”
and provisions should be made for protecting their interests.

7. What are the
potential claims which
might be brought
against directors?

The main types of claim are: a) claim for wrongdoing, b)
corporate claim and c) claim for insolvency being caused by a
director’s fault.

8. What steps should
directors
take
to
minimise their risk of
liability?

The directors of a company in financial crisis should refrain
from pursuing ventures entailing high business risks and they
should not manage the company in a manner which jeopardizes
the creditors’ interests. In this framework and as soon as the
financial difficulties appear, the directors must take into
consideration the corporate creditors’ interests and refrain from
unnecessarily transferring the company’s assets.

9. Can directors be
liable for fraud?

In principle the directors may be criminally prosecuted for
fraud pursuant to Greek Penal Code article 386 et.seq. if it can
be proved that they knowingly presented false facts as true ones
or that they impermissibly failed to disclose true facts in order
to damage their creditors.
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In addition, pursuant to article 171 in combination with article
174 of the Greek Bankruptcy Code the administrator of the legal
entity will be criminally prosecuted on the following occasions:
•

eliminates or refrains from disclosing assets that in
an insolvency case would fall within the insolvency
estate, or in a manner contrary to the rules of
prudent financial management, withdraws from the
performance of third party obligations, damages or
renders (i.e. the assets) worthless.
enters into harmful or speculative or precarious
transactions of all kinds, including financial
derivatives in a manner contrary to the rules of
prudent financial management, or places excessive
sums of money in gambling, betting or for
uneconomic expenditures or takes on debt for
these purposes.
falsely represents that the company is indebted to
others or acknowledges non-existent rights of third
parties.
fails to keep mandatory business books or keeps
them or modifies them in a way that makes difficult
to ascertain the status of his property.
destroys or conceals the business books or other
records or fails to disclose the existence of business
books and other records, destroys or damages
business books or other information that must be
kept by law, so that it becomes difficult to ascertain
the financial status of his property.
contrary to law, i) fails to duly establish the balance
sheet or inventory , or ii) establishes the balance
sheet and inventory in a manner difficult to
ascertain the financial status.
diminishes the status of his property through other
means.

•

•
•
•

•
•
10. What is the position
of
non-executive
directors?

11.What is the position
of shadow directors?

In the course of an insolvency procedure non-executive
directors can be exempted from any liability if they prove that
they had no executive duties, i.e. if they can prove that they were
not actively involved and did not exercise material influence in
the adoption and materialisation of decisions which contributed
to the company’s insolvency.
N/A
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12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

The directors of the board of an S.A., listed on the Stock
Exchange, undertake the exclusive liability before the Capital
Market Commission and the investors, to continuously inform and
publish any modification concerning the S.A. In view of fulfilling
this requirement the directors must establish an information
memorandum, pursuant to article 19 of Law 3556/2007, which will
be addressed to the Capital Market Commission, containing a
notification of its financial condition as well as the publication of
all the important information which could affect the price of its
shares.

13. What is the ongoing
role of directors once a
company is in an
insolvency process?

Pursuant to article 17 of the Greek Bankruptcy Code from the
time that the legal entity is declared bankrupt the administration
and the management of its estate is being undertaken by the
bankruptcy administrator and as a result the role of the
company’s directors in the course of the insolvency process is
significantly limited.

14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

See answer to question 9 above
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Hungary

Dr. György Wellmann
Szecskay Attorneys at Law, Budapest.
Website: www.szecskay.com
What steps should a
Board undertake when it
realises that a company
is in financial difficulties
from a management
perspective?

When the Board realizes that the company is in a situation
which threatens it with insolvency, it has to act by taking into
account the creditors’ interests. If the board members do not act
so, and thereby the company’s assets diminish or the full
satisfaction of creditors is frustrated, or environmental damages
are not compensated for, the company's creditors may later
(during the liquidation procedure) request the court to establish
the liability of the respective board members.
The Board has to convene the company's general meeting in
any of the below situations:
•
if the company’s equity falls below 50% of the registered
(subscribed) capital (in the case of a limited liability company)
or below two thirds of the registered (share) capital (in the case
of a public limited company);
•
if the company’s equity falls below the minimum capital
requirement for the respective company form (HUF 3 million for
an LLC, HUF 5 million for a private company limited by shares,
HUF 20 million for a public limited company);
•
if the company is threatened by insolvency or stopped
payments;
•
if the company’s assets do not cover its debts.
For public companies, see question 12.

2. What steps should a
Board undertake when it
realises
that
a
company's insolvency is
likely? Please outline
advice to be obtained,
notifications to be made
and meetings to be
held.

The management should act generally by taking into account
creditors’ interests, and thus protect the company’s assets. Since
this is a very general requirement, legal advice should be
sought.
The management has to notify the shareholders/
quotaholders by convening a general meeting (as outlined in
the answer to question 1) and proposing actions.
Also, the management should pay attention to the fact that
certain agreements concluded before the request for
liquidation was filed can later, during a liquidation, be
challenged by the creditors or the liquidator. Therefore, the
management should not conclude agreements that provide a
gratuitous advantage to third parties or where there is a
manifest disproportionality between value provided and the
consideration received, or that are preferential to a certain
creditor (with prejudice to others).
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3. What type of advice
should directors seek?

Directors should seek legal advice to establish whether a
bankruptcy settlement proceeding would be available and
beneficial for the company, whether certain transactions are
allowed and if certain actions are required. They should also seek
accounting/business advice to establish whether insolvency is a
real possibility, as this fact itself causes a change in applicable
legal standards.

4. Are directors liable
for their company's
obligations?

Directors are generally not liable for their company’s
obligations. However, in certain cases they may become liable:
•
in the case that they willingly assume suretyship for the
company’s obligations in a business contract;
•
the new Civil Code provides that in case a director causes
damage to a third person, in a non-contractual relation, in
connection with his position (e.g. defames someone, drives
recklessly on a company trip, participates in a cartel), then the
director and the company will be liable jointly and severally. (It
should be noted that due to the novelty of this provision, the exact
scope of this liability is subject to fierce debate);
•
in the case of an insolvency, the director’s liability for
wrongful trading can be established during the liquidation
proceeding at the request of a creditor, as already summarized
in the answer to question 1 above.

5. Are directors liable
for
pre-insolvency
transactions?

Directors are generally not liable for pre-insolvency
transactions, however, as explained above in the answer to
question 1, wrongful actions of a director in a situation where
insolvency of the company is a real possibility may make them
liable to the creditors suffering a damage.
On the other hand, there is no legal provision under which a
director would be personally liable to fulfill a transaction
(perform a service) which the company could not fulfill due to
insolvency.

6. To whom do directors
owe their obligations?

Directors are liable to the company in accordance with the
general rules of civil law for damages caused by any breach of
their management obligations.

The management obligations of directors is not explicitly listed
in the Civil Code, but the general concept is that it is the
obligation of the directors to do every task which is necessary
for the lawful and fruitful operation of the company with due care.
However, there are certain obligations which are explicitly set
forth in the Civil Code. These obligations are, amongst others:
•
•

to avoid conflict of interest;
to keep the secrecy obligations;
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•

•

•
•
•

•
•

•

to inform the court of registration about the actual changes
at the company;
to comply with the provisions of Act no C of 2000 on
accounting ("Accounting Act");
to provide information to the shareholders;
to exercise the employer's right at the company;
to convene and lead the shareholders' meeting and to
keep the minutes of such meeting;
to keep the list of the shareholders;
to perform the obligations in the course of mergers and
de-mergers;
to announce the performance of the cash and in-kind
contributions of the shareholders to the court of
registration.

The directors are also liable to the company for those losses
which are the result of the failure of the director to fulfill their
reporting obligations towards the company court, and their
obligations under the Accounting Act to assemble and publish
the annual reports of the company.
On the basis of the above rules, the directors can be made
liable towards the company, which also means that the plaintiff of
such litigation will be the company. Pursuant to the applicable
rules, the commencement of such a lawsuit falls within the
competence of the shareholders' meeting. In the case of the
termination of the company without legal succession, the claim
which will be brought by the company against the directors can
be made by the last actual shareholders of the company.
Impending insolvency is of material importance since once
insolvency is impending, the directors' general liability concept
is changed by law. The impending insolvency situation changes
the general responsibility focus of the management such that the
satisfaction of the creditors take on priority.
7. What are the
potential claims which
might be brought
against directors?

At the point in time when the directors of the company knew,
or could have reasonably known, that the company would not be
able to satisfy the claims of its creditors, this qualifies as the point
of impending insolvency in Hungary.
The breach of this obligation may result in the unlimited
liability of the managing directors if certain conditions set out
below are satisfied.
According to the Bankruptcy Act, any creditor of the company
or the liquidator may submit a claim to the court during
liquidation proceedings in order to establish that the directors
who managed the company in the last three years failed to
comply with their obligations after the impending insolvency
situation, i.e. they did not manage the company in the best
interests of the company. In order to establish the wrongful
trading, the creditor or the liquidator must also prove that, as a
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result of the acts or omissions of the director, (i) the assets of the
company were decreased, or (ii) the complete satisfaction of the
creditors' claims became impossible, or (iii) unsettled
environmental damage or contamination remained after the
company’s insolvency. It is important to note that the omission of
the directors' simple obligations, i.e. the failure to convene the
shareholders' meeting, or the non-participation in the
management of the company, may also lead to liability.
The director may exempt him/herself from liability only if
he/she can prove that all reasonable efforts were made by the
management in order to avoid or minimize the creditors' losses
and to initiate the intervention of the shareholders of the
company [N. B. this is the statutory exemption rule (Section
33/A(3) of the Bankruptcy Act)].
In the aforesaid court action, financial security (cash deposit,
bank guarantees, etc.) may be claimed from the directors to
secure the creditors' claims and the potential liability of the
directors. If the director is not able to provide the financial
security ordered by the court, the shareholder holding a majority
control over the insolvent company shall act as guarantor for such
security. This means that if the director in unable to provide the
security, the shareholder holding a majority control over the
insolvent company shall provide the security itself.
If the court establishes the wrongful trading of the director, the
director can be held liable up to the value of the unsatisfied claim
of the creditor in a separate litigation. Such litigation should be
commenced 60 days after the termination of the company (i.e.
the date of publishing the final and binding decision on the
termination of the liquidation proceedings in the Company
Gazette).
8. What steps should
directors
take
to
minimise their risk of
liability?

The contractual liability of directors (including liability for
damages caused by gross negligence and criminal offence) may
be limited or excluded in the agreement between the company
and the director, save for the liability for intentional breach or for
breaches resulting in loss of life or causing harm to physical
integrity or health.
The company's supreme body may provide a holdharmless warrant to a director at the time of approval of the
financial report, thereby acknowledging the director's
management activities during the previous financial year. In such
a case, the company may only bring an action to claim damages
against the executive officer on the grounds of breaching
management obligations if the underlying facts and information
of the hold-harmless warrant proved to be false or incomplete.
If a director is removed from office in between two meetings
approving the financial report, the director may request the
supreme body to issue a hold-harmless warrant in their next
session.
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Both with respect to the contractual and non-contractual
liability of directors, it is becoming more and more common to
get liability insurance.
9. Can directors be
liable for fraud?

According to the Hungarian Criminal Code a director can be
held liable for fraud in connection with the imminent insolvency
of a company if the director actually or fictitiously diminishes the
assets of the company by concealing, disguising, damaging,
deteriorating or destroying, or by making unusable such assets;
by concluding a fictitious transaction, or by recognizing a
doubtful claim; or by other means, in contradiction to the
requirements of prudent management; and thereby prevents the
satisfaction of the company's creditor(s) in part or in whole.
Moreover, the director of the company shall be held liable for
fraud in connection with the imminent insolvency of a company,
if the director induces the company's insolvency or causes the
perception of insolvency; or in the case of the company's
insolvency, engages in either of the above mentioned conducts
with the intent to prevent the satisfaction of the company's
creditors.
The fraud in connection with the imminent insolvency of a
company shall be considered as a criminal act if the above
described conducts were committed by a person who has
powers to control the assets of the debtor company, or has the
opportunity to do so. According to the practice of the Hungarian
courts, after the insolvency proceeding is initiated the liquidator
has the right to control the assets of the company, therefore the
director of the company shall be held liable for theft,
embezzlement or fraud committed after the insolvency
proceeding is initiated.

10. What is the position
of
non-executive
directors?

Hungarian law does not differentiate between executive and
non-executive directors.
According to the Hungarian Civil Code, a director manages the
operations of the company under a mandate contract or under
an employment contract. Regarding the duties and liabilities of
the director, e.g. in the insolvency, it does not make any
difference whether the director's position is based on a mandate
or employment contract.

11. What is the position
of shadow directors?

According to the Bankruptcy Act, until August, 2009 any person
with powers to influence the decision-making mechanisms of the
company had to be considered as an executive of the company.
Due to a modification to the Bankruptcy Act in 2009, this provision
has been deleted from the Act.
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However, in 2012 the Hungarian Metropolitan Court of Appeal
considered a person, who was not appointed officially as a
director of the company, as a shadow director, and he was found
liable towards the creditors for the unsatisfied debts of the
insolvent company. The Court of Appeal pointed out that the
shadow director is someone who has real influence over the
company’s affairs, which means even the parent company, and its
directors, officers, employees or shareholders etc. can be shadow
directors.
The shadow director is liable for unsatisfied debts of the
insolvent company in the same way as the officially appointed
director. The director of the company, according to the Hungarian
Civil Code, shall manage the operations of the business
association independently and based on the primacy of the
companies interests.
As detailed above, the occurrence of impending insolvency is
of material importance, since in the case of an impending
insolvency, the directors' general liability concept is changed by
law. From this point in time, directors should not act in the best
interest of the company represented by them, but in the best
interest of the creditors of the company. If a director breaches
this obligation, the director will be personally liable for the
unsatisfied claims remaining at the end of the insolvency
process.
12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

Across the European Union, public companies (i.e. companies
traded on a stock exchange or other regulated market) have an
obligation to provide annual reports, and also to inform the
public within one business day about all information that directly
or indirectly affects the value or yield of the shares or the
company’s reputation (in extraordinary reports). Such
information includes:
•
the freezing of accounts;
•
a loss of at least 10% of equity since the last published
report;
•
a significant change to risk factors since last published
report;
•
a significant change in the assets or their composition;
•
a significant deviation of the profits from what the
investors' reasonably expect.

13. What is the ongoing
role of directors once a
company is in an
insolvency process?

There are two kinds of insolvency proceedings under
Hungarian insolvency law. Bankruptcy is a court procedure
requested or accepted by the debtor company, which aims at
reorganizing and saving the company by restructuring its cashflow in a settlement with the creditors. On the other hand,
liquidation is a court procedure that can be requested by a
creditor unilaterally if the debtor company is insolvent (unable
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or unwilling to pay its creditors). Liquidation in principle leads
to the dissolution of the company and the sale of its remaining
assets.
Liquidation

The role of the directors depends on whether we are talking
about a liquidation or a bankruptcy procedure. In a liquidation
procedure, the liquidator takes over all the roles of the directors,
although the directors are not deleted from the court of registry.
The role of the directors in a liquidation procedure encompasses,
among others, the following obligations:
•

•

•

•

preparing a closing inventory, annual accounts or
simplified annual accounts as well as a closing balance
sheet and a tax return, presenting them to the liquidator
and the tax authority;
preparing a list of the documents that may not be
destroyed, and delivering such documents, as well as
archive materials, to the liquidator, together with the assets
according to an itemized inventory, and providing
information regarding pending affairs, and declaring to
have delivered all assets and documents as required;
providing a statement to the liquidator and the competent
environmental protection agency as to whether there are
any environmental damages or environmental hazards
remaining that may result in penalties or other payment
obligations, and expenses connected with the cleanup of
such damage;
informing the employees without delay regarding the
opening of liquidation proceedings.

Bankruptcy

Contrary to a liquidation procedure, directors have an
important role in bankruptcy procedure. Legal representation of
the company in the bankruptcy procedure is required before the
court of registry. Therefore the directors have to give a mandate
to a lawyer for the representation of the company. Once the
bankruptcy procedure is initiated, the directors have to inform
their creditors directly and via a notice in a national newspaper
that their claims shall be registered in the bankruptcy procedure.
In addition to the above, the directors have to convene the
creditors' meeting and provide the settlement proposal to the
creditors.
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14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

During the liquidation procedure, if the director does not carry
out its duties and does not cooperate with the liquidator, the
Court of registration may impose a fine on the director of up to
50 % of the company' income received in the year before.
After the liquidation procedure or forced deregistration, the
following procedure can be initiated against the directors. The
Court of Registration issues an injunction order against the
person:
• whose liability for creditors' unsatisfied claims in a
liquidation or forced deregistration proceeding was
declared by the court in a final decision and he/she has
not performed his/her payment obligations on the basis
of the final court decision;
• who, as a director, was fined by the court of registry and
failed to comply with the payment obligation set out in the
final court decision.

This person may not become a director of a company for a
period of five years.
In addition to the above, if the company was removed from the
company registry in a forced deregistration proceeding, the
court of registry issues an injunction order against the person
who was the director at the time of, or was the director within the
year before, the initiation of the forced deregistration
proceeding. The prohibited person may not become a director
of a company for a period of five years after the final
deregistration of a business association from the company
registry.
In addition to the above, the liquidator shall report any criminal
acts he has discovered in writing to the competent authority for
prosecution. Consequently it is a common practice of liquidators
to inform the competent authorities about potential bankruptcy
fraud.
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India

Siddhartha George & Dharani V. Polavaram,
Poovayya & Co., Bangalore 560042 India
Web site: http://www.poovayya.net
In India, the law regulating the incorporation and operation of companies is governed
by the Companies Act, 1956 (the “1956 Act”) and the Companies Act, 2013 (the “2013
Act”). Whilst the liability of directors in general is largely addressed by the 2013 Act,
with respect to the insolvency and winding up of companies, the provisions of the 1956
Act continue to apply, as the relevant provisions of the 2013 Act are yet to be notified.
1. What steps should a
board undertake from a
management perspective
when it realises that a
company is in financial
difficulties?

The board of directors must, as soon as possible, convene a
board meeting in order to ensure that all directors are informed
of the situation. The directors must then assess the company’s
financial position and any available financing options. The
directors may also seek a legal opinion from external counsel
in order to further understand the company’s liabilities in the
given financial position, and deliberate on further steps based
on the same.

2. What steps should a
Board undertake when it
realises
that
a
company's insolvency is
likely? Please outline
advice to be obtained,
notifications to be made
and meetings to be
held.

When the company is likely to become insolvent, the
directors, on becoming appraised of the financial position of the
company, must seek external legal advice from counsel who are
experienced in insolvency law, and act on such advice as
received. Further, the directors must refrain, as much as
possible, from taking on further debt or any such obligation.

At this stage, the directors may also consider winding up the
company. In order to do so, the company would have to file an
appropriate petition before the jurisdictional High Court,
seeking its winding up, due to its inability to pay its debts.
Alternatively, the board could convene an extraordinary
general meeting of its shareholders to pass a resolution
recording its insolvency and proposed winding up. If the
directors decide to seek a resolution of the shareholders for
winding up the company, they must also call for a meeting of
the company’s creditors on the same day or the day after such
shareholders’ meeting, where the directors must present a
statement of affairs to the company’s creditors. Notice of such
creditors’ meeting must be advertised in the Official Gazette
and in at least two (2) newspapers.
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3. Are directors liable
for their company’s
obligations?

Under Indian company law, a company enjoys a distinct
corporate personality, separate from its directors and
shareholders. As an artificial person, however, a company can
only act or contract through its agents, including directors. As
agents of the company, their relationship with the company is
governed by the general principles of the law of agency.
Consequently, directors (as agents) have no personal liability on
behalf of the company of which they act as directors. Hence,
where directors make a contract in the name of, or purporting to
bind, a company, it is the company which is liable for the same
and no personal liability of directors arises therefrom. As an
exception to this however, a director of a company can be
personally liable for the company’s debts if there is proof that he
is personally liable under the circumstances relating to the debt
such as, for instance, where it can be conclusively proven that the
director is in willful default and failed to satisfy the company’s
payment obligations. In the ordinary course, unless a director has
personally undertaken to guarantee a company’s debts, he
cannot be held personally liable to satisfy a claim brought
against the company.

4. Are directors liable
for
pre-insolvency
transactions?

In general, directors are not liable for pre-insolvency
transactions of a company. The response to Query 6 below sets
out the position in this regard in further detail.

5. To
whom
do
directors owe their
obligations?

A director of a company indisputably stands in a fiduciary
capacity vis-à-vis the company, and owes his primary obligations
to the company. This fiduciary duty does not necessarily extend
to shareholders, excepting specific contractual arrangements
between the directors and the shareholders of the company.
In cases of involuntary winding up, where a winding up action
is brought against the company by its creditors, a director is
obligated to defend the company. If the court intends to appoint
an official liquidator to take possession of the assets of the
company, the director is required to file a statement of affairs
detailing the financial position of the company, which will be
relied upon by the court prior to the appointment of an official
liquidator. In addition, the directors are required to assist the
official liquidator from time to time as may be necessary.
As indicated in the response to Query 2, directors are also
required to furnish a statement of affairs to the company’s
creditors, in the event of the voluntary winding up of a company
due to its insolvency.
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6. What are the
potential claims which
might be brought
against directors? Can
directors be liable for
fraud?

Broadly categorised, the main types of claims that may be
brought against directors are in respect of breach of a fiduciary
duty, fraudulent conduct and claims against an “officer in default”
as provided for under the 1956 Act and the 2013 Act.
Breach of Fiduciary Duty

The 2013 Act clearly prescribes the duties and obligations cast
upon directors, the breach of which would give rise to claims
against such directors. Section 166 of the 2013 Act lists out the
duties of directors, including the following:

(1) A director of a company shall act in good faith in order to
promote the objects of the company for the benefit of its
members as a whole, and in the best interests of the company, its
employees, the shareholders, the community and for the
protection of environment.

(2) A director of a company shall exercise his duties with due
and reasonable care, skill and diligence and shall exercise
independent judgment.

(3) A director of a company shall not involve in a situation in
which he may have a direct or indirect interest that conflicts, or
possibly may conflict, with the interest of the company.

(4) A director of a company shall not achieve or attempt to
achieve any undue gain or advantage either to himself or to his
relatives, partners, or associates and if such director is found
guilty of making any undue gain, he shall be liable to pay an
amount equal to that gain to the company….”

If a director contravenes the abovementioned provisions, such
director shall be punishable with a fine which shall not be less
than Rupees One Hundred Thousand Only (INR 100,000/-) but
which may extend to Rupees Five Hundred Thousand Only (INR
500,000/-).
Liability for Fraudulent Conduct of Business

Section 542 of the 1956 Act prescribes that if in the course of
the winding up of a company, it appears that any business of the
company has been carried on with the intent to defraud creditors
of the company or any other persons, or for any fraudulent
purpose, the court or the liquidator (amongst others) may
declare any persons who were knowingly parties to such
fraudulent business activities to be personally responsible,
without any limitation of liability, for all or any of the debts or
other liabilities of the company as may be directed.
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Upon an application being made by the official liquidator,
creditor or contributory, the court has the authority to examine
the conduct of any director and compel such director to repay or
restore the money or property, if it appears such director had (a)
misapplied, or retained, or become liable or accountable for, any
money or property of the company; or (b) been guilty of any
misfeasance or breach of trust in relation to the company.
However, a director can be held liable for misfeasance or breach
of trust by the company only if such misfeasance or breach of
trust was committed during such director’s term on the board of
directors of such company.
Officer in Default

In terms of the 2013 Act, an “officer in default” of the company
includes whole-time director(s), key managerial personnel
(where there is no key managerial personnel, such director or
directors as specified by the board of directors) or all the
directors, if no director is so specified. Additionally, every
director who is aware of such default by virtue of his receipt of
any proceedings of the board of directors, or his participation in
such proceedings without objecting to the same, or where such
contravention had taken place with his consent or connivance,
shall also be proceeded against in accordance with the
provisions of the 2013 Act.
The definition of “fraud,” for the purpose of making a claim
against such officer in default, includes any act, omission,
concealment of any fact or abuse of position with intent to
deceive, to gain undue advantage from, or to injure the interests
of the company or its stakeholders.
7. What is the position
of
non-executive
directors?

Non-executive directors or independent directors are liable
only in respect of such acts of omission or commission by a
company which had occurred with their knowledge, attributable
through board processes and with their consent or connivance,
or where such directors had not acted diligently. However, this
exception does not apply where an independent director is a
promoter or in a key management position of the Company.

8.
Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

Public listed companies are required to be in compliance with
certain regulations prescribed by the Securities and Exchange
Board of India (“SEBI”), as may be applicable. These include the
SEBI (Issue of Capital and Disclosure Requirements) Regulations,
2009, the SEBI Listing Agreement and the SEBI (Prohibition of
Insider Trading) Regulations, 2015, amongst others.
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In general, these regulations mandate a higher compliance
threshold for listed companies, and require the company’s
compliance to be reviewed by the board of directors of the
company periodically. Instances of non-compliance are to be
rectified and directors are required to send a report on
compliance to stock exchanges regularly.
9. What is the ongoing
role of directors once a
company
is
in
insolvency process?

The directors of such company, who are or have been in the
employment of the company, or acting or associated with the
company, are required to extend full cooperation to the company
liquidator in discharge of his functions and duties, including the
provision of all documents and information relating to the
company. Depending upon the nature of the insolvency
proceedings (i.e., whether before a court or liquidator etc.), the
specific obligations of the directors may vary.

10.
What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

If it appears to the court in the course of a winding up
proceeding that any officer of the company (including a director)
has been guilty of any offence in relation to the company, the
court may, either on an application or suo motu, direct the
liquidator to prosecute the offender or to refer the matter to the
Registrar of Companies.
Where the winding up is voluntary and any officer of the
company has been guilty of any offence in relation to the
company, the matter is required to be reported to the Registrar
of Companies forthwith, subject only to the right of the accused
officer, to a hearing. The official liquidator must also furnish
relevant information to the Registrar of Companies and provide
access to any books and papers relating to the matter in
question, as the Registrar of Companies may require.
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Israel

Amos Hacmun
Heskia-Hacmun Law Firm, Tel-Aviv 6801298
Web site: http://www.hh-law.co.il/
1. What steps should a
Board undertake when
it realizes that a
company is in financial
difficulties from a
management
perspective?

The board and the management of a company should believe
in good faith that the company has the assets to meet its
obligations and has the required liquidity and cash flow that will
allow it to meet its payment obligations over the next 12 months.
If a board member has reason to believe that this is not the case
then he/she has to go into a risk management mode and instruct
the management to come up with a recovery plan. The plan
should reasonably evaluate if the possibility to recover is
feasible without adding additional risk and assuming additional
credit from third parties which are not existing creditors or
others in financial risk. In a publicly traded company, there may
also be reporting duties to the Israeli securities authority.

2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

When insolvency is likely or when a plan mentioned in
answer 1. above is not feasible without reduction of debt or its
rearrangement, then the board should instruct the management
to engage in negotiations with its creditors to approve the
restructuring of debt or its reduction. This can be done out of
court if all creditors agree or at court if not all of the creditors
agree. The important issue is to avoid discrimination of
creditors. If the creditors arrangement is done at court then the
company needs to petition the court. The petition usually sets
forth a recovery plan as well as details of a prospective trustee
who will manage the recovery process.
If no recovery is feasible then the board should instruct the
company to petition the court for a stay of proceedings. This is
a special procedure which stops creditors from acting against
a company during a short time in order to allow it to reach a
creditors arrangement, recover its business or otherwise solve
its problem. Often this situation ends in a capital injection or
takeover of the company or its assets within the proceeding.
Under the auspices of the courts the sale of the company or its
assets may be achieved free and clear.
In case that none of those are possible then the management
should file for liquidation of the company.
In a publicly traded company, there may also be reporting
duties to the Israeli securities authority.
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3. What type of advice
should directors seek?

The directors should immediately seek legal advice from
lawyers well versed in such situations of crisis and also be
accompanied by a competent financial adviser such as a CPA.
Depending on the plan and it strategy, the directors may decide
to involve other service providers such as investment bankers or
other brokers if the company or its assets will be sold.

4. Can directors be
liable
for
their
company´s
obligations?

As long as the director acted reasonable in good faith and
while within the business judgment rule, then there is no reason
to hold such director liable for the company’s obligations.
However, fraud, intentional misconduct, knowingly allowing the
company to be miss-managed in a manner that is likely to
deceive are all causes that may lead to personal liability.
Furthermore, in certain cases, even negligence may amount to
give grounds for a claim for personal liability.

5. Can directors be
liable
for
preinsolvency
transactions?

The pre-insolvency transactions will be reviewed in
retrospective and in their context. If the directors were acting
under the circumstances mentioned in answer 4. above, then they
bear the risk of personal liability.

6. To
whom
do
directors owe their
obligations?

In principal, the directors owe a fiduciary duty to the company
and there is also a duty of care owed to the shareholders and
creditors. In case of a publicly traded company the reporting
duties to the securities authority and the public also create a duty
of care to the public.

7. What are the
potential claims which
might be brought
against directors?

The causes of action may vary but the potential claims include
monetary claims for damages sustained by creditors, employees
and shareholders. The securities authority may also raise
regulatory claims concerning capital market and investor
protection issues. In addition, the tax authorities and the national
insurance (less common in practice) may also raise claims
against the directors who did not ensure that the payment of
mandatory tax payments such as VAT and income taxes be
deducted from the employees salaries.

8. What steps should
directors
take
to
minimize their risk of
liability?

Directors should obtain a D&O liability insurance and act
actively in order to meet their management supervisory
obligations. The directors should put in place a proper reporting
routine and internal directives. Depending on the type of
business, the directors should make sure that there is ample risk
control, legal advice and audit of the company’s business.
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9. Can directors be
liable for fraud?

If the director was aware of it or negligent in not detecting the
fraud, then such director may be held liable personally.

10. What is the position
of
non-executive
directors?

In Israel, by definition the directors are “non-executives” as
they are not part of the daily business but rather decide upon the
corporate policy, authorize material transactions and supervise
over the management. If a director also holds an active executive
position then such director will also have the rules pertaining to
managers of the company apply to him.

11. What is the position
of shadow directors?

There is no definition of a shadow director, however, if a person
has de facto powers of a director then such director will be
regarded as such for the purpose of his/her legal obligations
(while the D&O insurance would normally not cover him/her).

12. Are there any
different requirements
or obligations for/on
the directors of public
companies in a preinsolvent scenario?

In a publicly traded company, there may also be reporting
duties to the Israeli securities authority and to the public.

13. What is the ongoing
role of directors once a
company is in an
insolvency process?

Once the company is in liquidation, the court appoints a
liquidator who assumes all legal capacity of the board of
directors. From such point, the ongoing role of the directors is to
cooperate with the liquidator and provide him/her with any
information that he/she may require about the company and its
business (the liquidator also has the right to interrogate).

14. What are the
potential
sanctions
which may be brought
against
directors
including
any
disqualification
procedures?

The mere insolvency of a company does not preclude or
impose sanctions on a director. However, if there was misconduct
involved then the result may vary from being disqualified from
being a director in a public company to civil and criminal liability
depending on the actions of the director. Finally, although this is
not official, a director of an insolvent company may become
blacklisted with the banks involved with the company and then
be classified as a "person connected to a problematic
corporation" which means that the bank would treat him as a high
risk with whom the bank doesn't want to do business.
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Italy

Roberto Tirone,
Cocuzza & Associati, 20121 Milano.
Web site: http://www.cocuzzaeassociati.it
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

Generally, the directors must act with the care required by
the nature of their office and their specific qualifications. A
director must act with the usual care of a director of a company
and with the usual care of a professional who has the
competencies for which the director was appointed. This duty
does not imply that the director be a technical expert on any
matter for the management of the company, but he/she must
carefully evaluate any decision that needs to be taken and, if
necessary, take expert advice. Obviously, the performance of
the directors’ duty of care must always be ascertained on a case
by case basis, in light of the specific circumstances in which
they take (or omit to take) a certain decision or action.

2. What steps should a
Board undertake when
it realises that a
company's insolvency
is likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

Should the company's losses exceed one-third of its capital,
the directors must call a shareholders’ meeting to adopt the
appropriate resolutions and, in case the losses are not reduced
to less than one-third within the following fiscal year, then the
capital shall be automatically reduced by the amount of such
losses. Should the losses entail a reduction of the capital below
the minimum threshold, then the shareholders’ meeting shall
be obliged to decide to either: (i) immediately recapitalise; or
(ii) liquidate the company.
In case the company decides to enter into a restructuring
procedure - when the financial crisis may be reversible - the
directors shall call the shareholders’ meeting and inform them
about the losses incurred and the proposed restructuring
procedure. Up to the filing with the court of the request for a
reorganization procedure, the directors must manage the
company in a conservative manner, with the aim to preserve the
company's assets and value.
However, when a company is on the verge of insolvency, the
directors are subject to certain prohibitions, the breach of which
may lead to criminal liability sanctioned with imprisonment and
disqualification from managing a commercial enterprise. In
particular, if a company has been declared bankrupt, a director
may be criminally liable for fraudulent bankruptcy (bancarotta
fraudolenta) if the director:
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•
•
•

Has misappropriated, hidden, destroyed or squandered
all or part of the company’ assets, or recognised nonexistent liabilities with the intent to defraud the company’s
creditors;
Has destroyed or falsified all or part of the corporate
accounts or other accounting records, with the intent to
cause unfair profits or prejudice to the creditors; or
Before or during insolvency proceedings, has made
payments with preferential treatment of one or more
creditors.

If a company has been declared bankrupt, criminal penalties
for simple bankruptcy (bancarotta semplice) may apply if the
directors:
•

•

•

Have carried out high-risk transactions with the intention
of delaying bankruptcy proceedings;
Have aggravated the company’s financial situation by
failing to file a petition for the start of insolvency
proceedings when the company was insolvent or overindebted, or have acted (or omitted to act) with gross
negligence; or have acted in breach of their duties set out
by law; or
During the three years preceding the declaration of
insolvency, did not keep the corporate accounts and the
other accounting records as prescribed by law.

In addition, where a company has been declared bankrupt,
directors who have obtained credit lines for the company by
concealing the company’s financial difficulties may become
criminally liable for abuse of credit lines (ricorso abusivo al
credito).
3. What type of advice
should directors seek?

If the directors are aware that the company would not be able
to obtain the necessary financial resources to pay its debts as
they fall due, and the continuation of the business would
aggravate the company’s financial situation, they cannot simply
wait and defend the legal actions eventually filed by the creditors
for the enforcement of their receivables or for the declaration of
bankruptcy, but they are required to take action by proposing
any of the alternative insolvency procedures provided under
Italian law, or, if these procedures are not available, by filing a
petition for bankruptcy. If the company’s solvency is in question
the directors should:
•
•

•

Seek professional advice;
Closely monitor the company’s financial and economic
situation and its developments;
Constantly consider whether to stop the company's
business activity.

Directors’ Liability Guide

4. Are directors liable
for their company's
obligations?

Directors are not liable for the company’s obligations.
However, if directors do not act in an informed manner or are not
aware of facts that are detrimental to the company or do not take
actions to eliminate or reduce the detrimental consequences,
they may be held liable for damages vis-à-vis the company.

5. Are directors liable
for
pre-insolvency
transactions?

As already mentioned, the performance of directors’ duty of
care must always be ascertained case by case, in light of the
specific circumstances in which they take (or omit to take) a
certain decision or action (see Section 2). Restructuring
procedures allow the directors to put in force non revocable
specific transactions.

6. To
whom
do
directors owe their
obligations?

The directors owe their duty towards the company, its
creditors, its shareholders and any third parties directly
damaged by their conduct.

7. What are the
potential claims which
might be brought
against directors?

In accordance with section 2392 of the Italian Civil Code the
shareholders of the company may bring the “liability action”
against the directors.
•

•

•
•

the action must be filed after the deliberation of the
ordinary Shareholders’ Meeting (this deliberation is
included ex lege into the agenda when the balance sheet
is the discussed subject);
the action can be filed within 5 years from the
discontinuance of the director’s office;
the filing of the action may occur, only if such decision is
supported by at least votes representing one fifth of the
company's share capital.
the company may decide to renounce/settle this action
through a Shareholders’ Meeting deliberation on the
condition that there is not an opposition to such
renounce/settlement made by shareholders representing
at least one fifth of the company's share capital.

Such liability may arise when the director does not respect the
duties imposed on him/her in the contract by which he/she has
accepted his/her office.
The directors are also liable to the company’s creditors for nonobservance of their duties concerning the preservation of the
company’s assets when these assets are insufficient to satisfy the
creditor’s claims. In such circumstances, in accordance with
section 2394 of the Italian Civil Code, the company’s creditors are
entitled to file claims, independently and directly, against
directors.
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Finally, in accordance with section 2395 of the Italian Civil
Code any single shareholder or third party may file a civil action
(tort action) which aims at recovering the damages suffered by
the directors’ negligent or fraudulent actions or failure to act. It
is a personal liability of the directors. The main conditions on
which such action is based on are:
•
•

•
8. What steps should
directors
take
to
minimise their risk of
liability?

9. Can directors be
liable for fraud?

the negligence or the fraud of the directors;
a loss/damage suffered by the shareholder or by a third
party as direct consequence of the negligence/fraud of
the directors; and
a chain of causation between the fraud and the loss.

The careful and proper execution of their duties is the best
defence in mitigating liability. Indemnification covenants are also
possible, although under Italian law they must meet certain
conditions and are subject to certain limitations. A company can
also take out insurance to cover directors against most of their
liabilities. Directors’ insurance is designed to protect a
company’s directors from liability resulting from claims made
against them in the discharge of their duties. However, insurance
will not cover losses arising from a directors’ wilful misconduct
or gross negligence.
Please refer to question 7 above.

10. What is the position
of
non-executive
directors?

In setting out the general duties of directors, the Italian Civil
Code does not distinguish between non-executive and executive
directors. Therefore, the duties of the executive directors also
apply to non-executive directors. However, non-executive
directors may not be jointly liable with the executive directors
for breach of duties by the latter for matters delegated to them,
as long as they have complied with their supervisory duty.

11. What is the position
of shadow directors?

The category of shadow director has been included in criminal
law in the Italian judicial system, which now extends the liability
to persons who have run a company illegally. According to the
Italian jurisprudence, a shadow director is a person that – even if
he/she has not been formally appointed as director of the
company by the shareholders meeting, acts in concrete as
director, managing the company. The shadow director can also
be an employee of the company, who acts exceeding his/her
formal powers. To identify a shadow director, therefore, it is
important to verify who manage in concrete the company and if
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the manager of the company has formal powers to act on the
behalf of the company. According to the doctrine, shadow
directors are submitted to the same laws and liabilities of formal
directors.
12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

Please refer to Note 2 below.

13. What is the ongoing
role of directors once a
company is in an
insolvency process?

Please refer to questions 1 and 2 above

14. What are the
potential sanctions that
may
be
brought
against
directors,
including
any
disqualification
procedures?

A director can be imprisoned, under certain circumstances, if he
carries out certain unlawful transactions, which include:
•

•

•

•

Stating false information in the financial statements of the
company;
Returning invested capital to the shareholders, unless
authorised by law;
Distributes non-existent profits or non-distributable
reserves to shareholders; or
Reducing the company’s share capital or participating in
mergers or de-mergers with other companies, in breach
of the legal provisions for the protection of creditors’
interests, as a consequence of which these creditors
suffered loss.

Note 1: the main types of company that may be adopted in Italy to
carry out business activities are joint stock companies (società per
azioni) and limited liability companies (società a responsabilità
limitata). Please note that any express or implied reference to Italian
“companies“ in this document is deemed to be limited only to the two
above-mentioned types of company; in the absence of any specific
indication please note that our response applies only to the società per
azioni or to the società a responsabilità limitata, the same response
should be intended as referring to both such types of company.
Note 2 : in this document we consider only companies that do not
resort to capital markets, thus we are excluding from our analysis not
only listed companies, but also companies having widely distributed
securities (società diffuse tra il pubblico in maniera rilevante).
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Mauritius

Raffeek Sham
Chartered Secretary/Law Practitioner, Port-Louis.
Web site http://www.law-in-africa.info
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

Proper accounting records

The directors are responsible to ensure that at all times
proper accounting records are kept, appropriate policies are
selected and financial statements are prepared which give a
true and fair view of the company's business. Please refer to
Section 7 below regarding the consequences for failure to keep
statutory records.
Where the company is encountering financial difficulties, the
directors should review the latest updated financial reports (e.g.
cash flows, management accounts, statements of affairs, order
book) to consider appropriate action, bearing in mind the preinsolvency duty [discussed under quetion 2 below] imposed on
them by the Companies Act 2001 ("CA 2001"). Should the
financial reports not be readily available in-house or the
company does not employ full-time accountant, the external
auditors or another service provider should be entrusted with
the task of drawing up all the required reports on an expedited
basis for the directors' consideration.
Board meetings and consultations
The directors should consider holding more frequent
meetings of the Board or establish a specialist ad hoc
committee to monitor the situation on an on-going basis. The
Chairman (or the ad hoc committee) along with top
management may consider meeting with the company's
bankers to sound their views on possible options going forward
- e.g. additional facility, moratorium on existing repayments,
rescheduling of existing debts to avoid enforcement of
securities, any fresh capital injection required as part of any
package.
The company secretary and/or company lawyer should be
fully involved as there are various statutory matters to consider
for example any decision regarding workforce reduction or
closing down of the enterprise requires consultation with
recognised unions and/or statutory notification to the
Employment Protection Division of the Ministry of Labour.
Where the company is a listed entity, there may have to be
advance consultations with the stock exchange regarding issue
of any announcement as appropriate [see further under
question 12 below].
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Prescribed companies

Where the company is a "prescribed company' that is one
which, by reason of the nature and scale of its activities, or the
number of its employees, has a material impact on the national
economy, the Director of Insolvency and/or the Companies
Supervisory Committee may have to be consulted or advice
sought pursuant to sections 294 - 303 of the Insolvency Act 2009
("IA 2009") in relation to the financial difficulties of the company
and measures for possible rehabilitation. The main objective of
these provisions is to preserve prescribed companies as goingconcerns in the public interest and minimize the effect of any
corporate collapse on the national economy.
Out-of-court rescue

Consideration should also be given to Out-of-Court
Restructuring Guidelines issued by Registrar of Companies in
January 2013 - these provide for creditor workouts options and,
perhaps more importantly, the necessity of a breathing period
("the Standstill Period") during which time proposals for
resolving the company's difficulties are formulated and assessed.
Board minutes

The deliberations of the Board/committee meetings should at
all times be properly minuted; special care should be taken to
record the views and vote of each director regarding any
decision on way forward. The importance of keeping proper
minutes must be obvious as the directors' liability may be
personal for certain acts or omissions prior to
insolvency/liquidation.
2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

Directors' statutory duty

There is a mandatory duty on a director who believes the
company is unable to pay its debts as they fall due (i.e.
insolvency is likely) to call forthwith a board meeting to consider
whether a liquidator or administrator should be appointed
[section 162 of CA 2001]. A board meeting called for that purpose
has only three options to consider i.e. whether to:
(a) appoint a liquidator;
(b) appoint an administrator; or
(c) carry on the business of the company.

The Court may hold a director personally liable for the
loss suffered by the creditors on account of the company's
continued trading where:(a) the director fails to call the statutory meeting;
(b) at the time of such failure the company was insolvent; and
(c) the company was subsequently put into liquidation.
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Appointment of liquidator

(a) The directors may appoint a provisional liquidator by
lodging a statutory declaration of insolvency with the Registrar
of Companies with copy to the Official Receiver
(b) The declaration should confirm that:

(i)at a meeting of directors, they have formed the view that
the company cannot by reason of its liabilities continue its
business; and
(ii)meetings of members and creditors have been convened
for a date no later than one month from date of declaration.

(c) Notice of appointment of provisional liquidator and
lodging of declaration must be given in the Government Gazette
and one daily newspaper within 14 days of date of declaration.
Appointment of administrator

(a) The appointment is effected by the directors resolving that
the company being insolvent (or likely to become insolvent) an
administrator should be appointed.
(b) The appointment shall not be valid unless the
administrator has consented in writing, has not withdrawn the
consent at the time of his appointment and that consent is filed
with the Registrar of Companies.
(c) All relevant publication notices of appointment or
meetings are responsibility of the administrator.
3. What type of advice
should directors seek?

The directors should obtain independent advice from the
external accountants, lawyers or other advisers as to the nature
and cause of current financial difficulties, whether these can be
fully addressed within the short-term or require medium/long
term action plan involving inter alia any capital and/or debt
restructuring, business re-organisations such as assets sale,
downsizing of operations, and the fall-back position in the worst
case scenario.

4. Can directors be
liable
for
their
company's obligations?

Yes as described under this heading but please refer also to
questions 2 and 7 as well.
It should be noted that where a company is in receivership, it
is the duty of the directors to ensure settlement on their due date
of PAYE deductions, National Pension Fund contributions,
Training Levy and Workfare Programme Fund contributions. Any
failure to do so will render the directors personally liable for the
total amount due including all penalties, charges and interests
thereon.
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Any person who acts as a director of a company (while being
under a prohibition order or disqualification order) shall
personally be liable for the debts of the company for the period
during which he acts as director.
A director will be personally liable where he has given a
guarantee for the company's liabilities.
There are other instances where the director(s) may incur
personal liability (please refer to question 7).
5. Can directors be
liable
for
preinsolvency
transactions?

Yes, please refer to questions 2, 4 and 7.

6. To
whom
do
directors owe their
obligations?

Duty to company

The directors are required to:(a) discharge their duties honestly, in good faith, and in the
best interests of the company; and
(b) exercise the degree of care, diligence and skill that a
reasonably prudent person would exercise in comparable
circumstances.

The directors' obligations are owed to the company (section
143 of CA 2001) except for certain matters (share dealings by
director, disclosure of interest and keeping of share register) for
which their duty is towards the shareholders.
Duty towards creditors
While the personal liability of directors (for any breach of
duty) is generally to their company (and, for certain specific
matters, to the shareholders), it is recognised that in an
insolvency or near insolvency situation, they owe a duty to the
general body of creditors collectively as represented by the
receiver Manager or the liquidator, but not to individual creditors
or even to a group of creditors not constituting all the creditors
[The Mauritius Broadcasting Corporation v. Ashrafi Financial World
Company Limited & Ors [2011 SCJ 155].
The issue as to the existence, extent and any breach of the duty
owed to creditors does not arise or at least does not fall to be
determined unless and until the stage of insolvency or liquidation
is reached [Ceylincostella Insurance Company Ltd v. Le Gan Ltee
& Ors [2011 SCJ 286].
7. What are the
potential claims which
might be brought
against directors?

Fraud and dishonesty

The directors including a past director may be liable to
criminal prosecutions where during the 12 months preceding the
winding up (or any time thereafter) they have engaged in any
conduct involving fraud, dishonesty, misrepresentation,
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concealment of company property, making false statement or
other prohibited dealings.
Books and records

Where proper accounting records were not kept during the
two-year period prior to winding up, any director responsible by
any act or omission for such default shall be liable to prosecution
(section 340 of CA 2001).

Additionally (section 162 of IA 2009) the directors or former
directors may be held personally responsible (without limitation
of liability) for debts of the company where the court considers
that the default in keeping proper accounting records has:(a) contributed to company being insolvent;
(b) resulted in substantial uncertainty as to the company's
assets and liabilities;
(c) substantially impeded orderly winding up of company; or
(d) for any other reason that the Court considers fit.
Misappropriation and negligence

Where in the course of a winding up, a director or past director
has misapplied or retained or become liable or accountable for
money or property of the company or has been guilty of
negligence, default or breach of duty in relation to the company,
the Court may (on application of a liquidator, shareholder or
creditor) order restitution of the money or property together with
payment of interest or other compensation as the Court just.
Arrest

The Court may (before a winding up order is made) order the
arrest of a director or former director where there is ground to
believe that such a person is about to leave or abscond from the
Island or to remove or conceal his property for the purpose of
evading a call for payment or avoiding examination regarding
the company's affairs. The Court may also order seizure of the
books or other movable property of such person.

Phoenix companies

A director of an insolvent company placed in liquidation ("the
failed company") is prohibited (for a period of 5 years from
commencement of winding-up) in being a director or otherwise
involved in the promotion, formation, management or carrying
on the business of a phoenix company (an entity that has the
same or substantially the same or similar name as the failed
company’s pre-liquidation name). Any person acting in breach
of this provision will not only be liable to criminal prosecution
but will also be personally liable for the debts of the phoenix
company.
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8. What steps should
directors
take
to
minimise their risk of
liability?

Please see answers to questions 1, 2 and 3.

9. Can directors be
liable for fraud?

Please see also Question 14.
Section 383 of IA 2009 provides a list of matters or instances on
the conduct of the directors prior to/during insolvency which are
regarded as offences relating to winding up and for which the
directors could face prosecution.
The list covers inter alia the following conduct involving fraud
by the directors:
(a) Fraud in anticipation of winding up
(b) Transactions in fraud of creditors
(c) Misconduct in the course of winding up
(d) Interference with company's books and registers
(e) Material omissions from statement relating to company's
affairs
(f) False representations to creditors

10. What is the position
of
non-executive
directors?

Non-executive directors have the same duties and liability as
executive directors in the insolvency context.

11. What is the position
of shadow directors?

Under CA 2001 the term "director" captures the role of other
person(s) not formally on the board of the company but in
accordance with whose directions or instructions the formal
directors are accustomed to act (i.e. targeting those parties who
would be "pulling the string" behind the screen).
The IA 2009 goes further in defining the term "officer" in
relation to a company as to include not only a director but any
other person involved in the management of the company.
Therefore, in appropriate circumstances, these shadow
directors could as well be taken to task in cases of breach of CA
2001, IA 2009 and/or other laws.

12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

The duties and obligations imposed on directors apply to
directors of exempt companies (with annual turnover of less than
Rs50M or GBP1Million), private and public companies alike.
Listing obligations

However, there are additional considerations regarding
companies quoted on the Official List or Secondary Market of the
Mauritius Stock Exchange. The rules governing such companies
are quite extensive and, therefore, directors would be well
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advised to consult and take formal advice with in-house legal
and/or external advisers as may be appropriate regarding preinsolvency matters.
In particular, there will be cautionary announcements or other
follow-up circulars to be cleared with the regulator(s) before
their formal issue to the general public - the announcements may
cover matters such as nature of company's financial difficulties,
prospects of rehabilitation, any action plan in place or rescue
package envisaged, any temporary suspension of dealing in the
company's shares, any meetings of shareholders being
convened, issue of further announcements etc.
Directors would be aware listing and post-listing obligations
impose on them a certain standard of conduct in their
management and oversight of the company's operations e.g.
transparency rules, corporate governance issues, disclosure of
price-sensitive or other prescribed information, directors'
interests and share dealings, insider dealings, representations
made in the prospectuses or similar documents, filing of annual
and quarterly reports etc.
Sanctions

The Securities Act 2005 provides for tough sanctions having
regard to certain breaches of the law e.g. offences of insider
dealing, false trading in securities, marker rigging, fraud in
relation to securities, false or misleading conduct in relation to
securities.
These offences entail punishment comprising a fine together
with a term of imprisonment; the convicted person may also be
liable to compensate any person for any loss suffered as a result
of the commission of the offence; and, in the case of insider
dealing offence, the convicted party may be ordered to pay
compensation (representing amount of profit realised or loss
avoided) to the regulator for credit to the investors' compensation
fund.
Foreign listing

Within the Mauritius offshore sector, many of the investment
funds registered locally are listed on a foreign stock exchange
and some even have dual (Mauritius/foreign) listings. Therefore,
there will be an additional layer of compliance obligations to take
into account and which would call for timely and close interaction with overseas advisers and regulators.
13. What is the ongoing
role of directors once a
company is in an
insolvency process?

In an administration, receivership or liquidation, the directors'
powers are "freeze" as the company's business, property and
affairs pass under the custody and control of the appointed
Insolvency Practitioner/Official Receiver. Accordingly, except with
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agreement of the latter or leave of the Court, the directors cannot
take any action by or in the name of the company other than those
actions, functions or duties that the IA 2009 imposes on them.
The directors are required to disclose and deliver to the
appointed insolvency practitioner all the company's property,
books and records together with statutory statement of affairs.
They have an on-going obligation to generally assist and provide
such information that the appointed practitioner/the Court may
require in completing the insolvency process.
Disqualification orders

Where there is failure to comply with certain provisions of CA
2001, the company and every director of the company may face
criminal prosecution and on conviction, the Court may make a
disqualification order against the director for a period of 5 years
as from date of judgment. The following are examples of
breaches for which the company and every director may be
prosecuted:
(a) wrong or improper use of company name;
(b) failing to keep and maintain share register;
(c) failing to issue and despatch share certificates;
(d) effecting unauthorised variation of share rights;
(e) failure to keep and maintain accounting and other
statutory records; and
(f) unauthorised loan or other transaction to a director or any
relative or related entity of the director.

Where a director is convicted of being responsible for the
default by the company to keep proper accounting records or he
has persistently failed to comply with or failed to take reasonable
steps for compliance with provisions of the CA 2001, the Court
may make a 5-year disqualification order against such director.
Prohibition orders

In addition to the prescribed penalty, a director (or
shareholder or employee) of the company convicted of any of the
following offences will be prohibited for a period of 5 years from
acting as a director, promoter or in any way be involved in the
management of a company:(a) making or authorising the making of any false or
misleading statements in the name or by the company;
(b) making or authorising the making of any false or
misleading report on the company's affairs to the liquidator,
receiver, debenture holder or auditors;
(c) making fraudulent use of or fraudulently conceals or
destroys company property;
(d) with intent to defraud or deceive people, falsify or
otherwise destroy company records;
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(e) knowingly carry on company's business with intent to
defraud creditors or other persons;
(f) insider dealing or market abuse (under Securities Act
2005).
Reports to authorities

The Court, Official Receiver, Registrar of Companies or
Liquidator is required to forthwith make a report to the Director
of Public Prosecutions where they consider that a person has
committed a breach of CA 2001. Furthermore, the liquidator,
receiver and administrator are required to make a report to the
Director of Insolvency Service where they suspect a director or
past director has committed a breach of the IA 2009, the Financial
Services Act 2007 or Securities Act 2005.
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Netherlands
Stephan van de Kant, Peter Bos
Wieringa Advocaten, Amsterdam
Website: http://www.wieringa.nl/
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

Directors should ensure they have up to date financial
information on the company so they are fully aware of its
(financial) position. This should include cash flow projections,
pressure from creditors, accounts and balance sheet concerns.
Dependent on the size of the enterprise, directors should call
a full meeting of the board to discuss the financial difficulties
faced by the company and ensure all directors are aware of the
situation. They should also independently review and assess
any financial and legal information and advice provided at
board meetings. Directors should ensure they independently
reach any commercial decisions at board meetings. Again
dependent on the size of the enterprise, regular full board
meetings should thereafter be called to monitor the situation if
the company is in financial difficulties and the commercial
decisions of the directors should be adequately recorded in
board minutes.
The directors may need to also consider seeking (legal
and/or other relevant) advice or, if appropriate, speak to an
insolvency practitioner, and act on any advice received.
Insolvency practitioners will among other issues assess
directors’ liability issues.

2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

The company should consider arranging for expert advice
to
be
sought
from
an
insolvency
practitioner.
www.insolad.nl/leden-zoeken.html contains a list of
experienced insolvency practitioners in the Netherlands.
The company should not obtain any further credit facilities
nor make any payments. Some payments may be allowed if they
are vital to preserve the business.
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3. What type of advice
should directors seek?

Directors should seek advice from an attorney at law who is
also an insolvency practitioner. They will advise on the options
available given the circumstances including whether to put the
business into a legal process, and how to trade the business in
the meantime.

4. Can directors be
liable
for
their
company's obligations?

In principle a director is not personally liable for the debts of
a company, unless the director has given a personal guarantee
for the liabilities of the company. However, see question 7.

5. Can directors be
liable
for
preinsolvency
transactions?
6. To
whom
do
directors owe their
obligations?

7. What are the
potential claims which
might be brought
against directors?

Yes, see question 7.

In a non-distressed situation, the directors owe their main
obligations to the company. They are not allowed to simply follow
the wishes of the shareholder or the interest of the group of
companies to which the company belongs. Where the company
is distressed, the interests of the creditors (as a whole) will
become the most significant element in determining how
directors' duties should be discharged. Directors will be limited,
for example, in causing a company to enter into an agreement to
repay debts to certain creditors such as shareholders. Also see
the limitations mentioned in question 7, under Tort.
The main types of claim include the following.
Liability to the company for mismanagement

Generally, legal theory distinguishes between liability towards
the company and liability towards third parties.
In order for liability to arise there must be serious negligence.
As a general rule, the responsibility of the management board is
of a collective nature. Each managing director is also responsible
to the company for the proper performance of the specific duties
assigned to him. In-house manuals or regulations may have a
significant impact on the distribution of powers and
responsibilities within the board. If a matter falls within the scope
of responsibility of two or more managing directors, they are
jointly and severally liable, unless one can prove that any
shortcoming is not attributable to him. In his defence he must
show first that he was not personally negligent, and second that
he did not fail in his duty to take action to avoid or prevent the
consequences of the mismanagement.
Liability for Non-Payment of Taxes and Premiums

If certain taxes or premiums (e.g., wage tax, value added tax,
social security premiums and premiums for mandatory old age
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pension funds) are not paid when due, the managing directors
are personally liable for the full amount of taxes and premiums
outstanding if non-payment is caused by the "apparent
negligence" of the management board over the three-year
period prior to the due date. If the company is unable to pay its
taxes or social security or pension premiums it must notify the
tax collector or the social security agency within 14 days after
the due date of its inability to pay. The notice must give reasons
for its inability to pay and subsequent inquiries must be
answered. The notice of non-payment by the company is critical.
In case of failure to notify the competent authorities the
managing directors are jointly and severally liable for the taxes
or premiums. An individual managing director can escape
liability only by proving that the failure to notify was not his fault
and that the failure to pay is not imputable to him. An individual
managing director can exculpate himself for the lack of proper
notification only if he was physically or mentally unable to give
the notice.
Liability arising from bankruptcy

If the company is declared bankrupt ("staat van faillissement")
and if the bankruptcy is, to a significant extent, caused by
"apparent negligence" by the management board during the
three-year period prior to the date of bankruptcy, the members
of the management board are personally liable for the deficit in
bankruptcy. The law imposes the obligation to keep financial
records such that all assets and liabilities can be determined at
any time and that the annual accounts and other financial
information are filed with the Commercial Register within 13
months of the end of the financial year. If either or both of these
two obligations (referred to below as "primary obligations") have
not been fulfilled, two statutory presumptions take effect: (a) the
irrebuttable presumption that there has been apparent
negligence; and (b) the rebuttable presumption that the apparent
negligence is a significant cause of the bankruptcy. If both
primary obligations have been complied with, the receiver in the
bankruptcy has the burden of proof that the bankruptcy was
caused by apparent negligence and that this apparent
negligence was a significant cause of the bankruptcy.

An individual managing director can exonerate himself only
by showing that he himself was not negligent, and that he did not
fail in his duty to take action to avoid or prevent the
consequences of the mismanagement. If the company is
bankrupt and one or both of the primary obligations have not
been complied with, negligence is assumed by law. Currently,
the only defence an individual member will have under those
circumstances is to prove that the bankruptcy was to a significant
extent caused by an external factor, such as collapse of the
relevant market. A court will allow a managing director to present
all the evidence that may be beneficial to his personal defence.
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Liability for annual accounts

If the annual accounts, including any interim figures that the
company produces (e.g., quarterly reports) or the annual report
are erroneous or misleading with respect to the state of affairs of
the company, each managing director and, where applicable,
supervisory director may be liable for damages incurred by third
parties.
Liability for dividend payments

Cooperation in payment of dividends to shareholders which
were not made with observance of the relevant provisions, may
cause liability on managing directors for repayment of those
dividends.
Tort

An important legal basis for directors' liability is tort. Creditors
of the company may hold a managing director liable in tort if he
entered into a transaction on behalf of the company when he
knew or should reasonably have known that the company would
not be able to fulfil its obligations arising out of that transaction
and would not be able to pay any damages which the third party
would incur due to non-performance. Management liability
based on tort may also exist if a managing director procures or
allows the company not to fulfil its obligations under an
agreement, causing damages to a third party. A managing
director is only liable on the basis of tort, if he could be blamed
in person for the damages of a third party. Directors may also
incur liability in tort in the event of environmental pollution,
fraudulent conveyance of assets or publication of a misleading
prospectus.
Liability of companies that are directors

Under Netherlands law a company can be a director of another
company. If a company is held liable as a director, the director of
that company is held jointly and severally liable as well.
8.What steps should
directors
take
to
minimise their risk of
liability?

See questions 1, 2, 6 and 7.
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9. Can directors be
liable for fraud?

To the extent the violation constitutes an offence under the Act
on Economic Offences, it may result in imprisonment, a penalty
and several severe civil sanctions. Other punishable offences
include the following:
(a) intentionally publishing inaccurate annual accounts;
(b) involvement of a managing or supervisory director of the
company in situations that are illegal or in conflict with the
articles, resulting in serious harm to the company;
(c) prior to or during bankruptcy proceedings, disguising
profits or losses, or fraudulently disposing of assets;
(d) prior to or during bankruptcy proceedings, disposing of
assets at significantly less than their value;
(e) prior to or during bankruptcy proceedings, giving
preferential treatment to certain creditors in a manner
detrimental to other creditors;
(f) prior to bankruptcy proceedings, failure, or gross neglect,
by the company in keeping proper records; and
(g) borrowing money with the purpose of forestalling
bankruptcy, with knowledge that bankruptcy is unavoidable.

10. What is the position
of
non-executive
directors?

In case the company has a one-tier board, the non-executive
directors can be liable in the same way as the executive
directors.
In a two-tier board company, supervisory directors may be
liable when they in fact acted as directors, for example, in cases
of a conflict of interest between the management board (or one
of its members) and the company.
Liability to the company – Also, the members of the supervisory
board have a fiduciary duty to perform their duties as attributed
to them by law and the articles. Negligence in the proper
performance of those duties may result in liability for damages
incurred by the company.
Liability for annual accounts and liability arising from
bankruptcy – The supervisory directors may be held liable in the
same way as described in question 7 if the bankruptcy is caused,
to a significant extent, by apparent negligence in the supervision
on the management of the company.

11. What is the position
of shadow directors?

For the purposes of claims based on liability arising from
bankruptcy, the term "director" has an extended meaning and
includes shadow directors. The intention is to cover those who
"pull the strings" of a company although not formally on the
board. The same goes for claims based on tort and could go for
claims based on liability to the company for mismanagement and
liability for dividend payments.

Directors’ Liability Guide

12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

Listing rules

The listed company must inform the Euronext Market
Undertaking of corporate or securities events in respect of its
securities admitted to listing in order to facilitate the fair, orderly
and efficient functioning of the market. Relevant information
includes any reports on the status of liquidation and more
generally any decision regarding any situation of ( temporary)
suspension of payments, bankruptcy or insolvency situation (or
analogous procedure has been granted or declared applicable
in any jurisdiction.
The Euronext Market Undertaking will suspend (in whole or in
part, for a fixed term) the company’s trading privileges on, and
may terminate its membership of, the Euronext Market in the
event of insolvency or other similar event occurring in respect
of the company.
Disclosure and Transparency Rules

Listed companies have an obligation to continuous disclose
(financial) information, e.g. quarterly results, annual report,
management report, through a press release and by placing
information on the company’s website. The company must
disclose, without delay, any inside information that directly
concerns the company. The company should therefore disclose
the fact that it is in financial difficulty or of its worsening financial
condition. The company should also disclose a significant
deviation of prior forecasts, a substantial change in credit and
guarantees given under that credit, the termination of important
credit facilities by one or more banks, the emergence of negative
equity, the pending of an important lawsuits, the purchase or sale
of an important participation or business units, and the carry out
of major organisational changes. The listed company or
management company may delay the general availability of the
information if the delay serves a legitimate interest of the listed
company, the delay is unlikely to deceive the public, and the
listed company can guarantee the confidentiality of this
information. If the company does not comply to the disclosure
and transparency rules, each managing director and, where
applicable, supervisory director may be personally liable for
damages incurred by third parties.
Market abuse

No person shall disseminate information that sends or may
send an incorrect or misleading signal with regard to the supply
of, demand for or the price of financial instruments, while the
party disseminating the information knows or should reasonably
suspect that that information is incorrect or misleading. The
director of the listed company is liable when he personally
disseminates the misleading information. He may also be
personally liable for misleading information disseminated by the
company.
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13. What is the ongoing
role of directors once a
company is in an
insolvency process?

To provide the receiver in bankruptcy with all information and
documents relating to the company which he may require.

14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

As of 1 January 2016, the receiver in bankruptcy will have the
opportunity to seek to disqualify a director of the company by
taking him to court. The court can make a disqualification order
against a director for a period up to 5 years. The order can be
made on the basis that the director has during or in the threeyear period prior to bankruptcy: (i) been held liable in a final
judgement on the basis of "apparent negligence", or (ii)
knowingly dealt fraudulently; or (iii) severely breached his
obligation to provide the receiver in bankruptcy with
information, or (iv) been involved in two earlier bankruptcies in
which he is liable for serious negligence.
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Portugal

AFONSO BARROSO,
Abreu & Marques e Assocaidos, 1069-121 Lisbon.
Web site: http://www.amsa.pt/
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

When a company is in financial difficulties the board of
directors must seek legal, financial and tax advice and,
fundamentally, determine a financial strategy and the measures
to be taken, to assure the sustainability of the company (such
steps may include, without prejudice to others, reduction of
costs, reorganization of production means, prioritization of
payments that are essential for the continuation of the
company’s activity, negotiations with suppliers, etc.).
The board should also meet periodically in order to monitor
the daily activity and maintain all the directors and
shareholders aware of the entire situation.
The directors should be fully aware and documented of the
updated and current financial position of the company.
The liability of the directors will be assessed mostly taking
into consideration what a reasonable director would have
known and done in the same circumstances under the industry
practices which may come to be ascertained.
Specifically, the directors must be able to determine if the
company is in a difficult economic situation due to lack of
liquidity or difficulties in obtaining financing or in a mere
imminent insolvency situation but where recovery is still
possible or if, in fact, the company is already in an insolvency
situation.
The directors should, namely, evaluate the financial situation
and resolve if it is still possible or advisable to resort to
recovery procedures through special legal revitalization
process.
This revitalization process is a forum where the company is
to negotiate with its creditors a possible recovery, out and
preventive of insolvency. The process is initiated with a written
statement signed by the company and at least one of its
creditors attesting the latter’s will to begin negotiations towards
a creditor accepted recovery plan, which may include
postponement in due dates of credit, partial pardon of credits
or the like. This declaration must be filed with a judicial court.
In case of a situation of insolvency the directors have the legal
duty to seek the judicial declaration of insolvency to the courts
within a legal deadline of 30 days counting from the date of
ascertainment of such situation (please see also question
number 2 overleaf).
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2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

In the advent of an insolvency situation the directors have the
legal duty to apply for the judicial declaration of insolvency to
the courts within a legal deadline of 30 days counting from the
date of ascertainment of the situation of insolvency.
Therefore, when the board ascertains the company's
insolvency to be likely it must obligatory meet and resolve on
the insolvency situation and the mechanisms to seek its judicial
recognition (namely: appointing directors to ensure execution of
the formalities, inter alia, contracting counsel, assembling
evidence and the like).Before taking the foregoing resolutions
the directors should seek independent legal and tax/financial
advice.
The directors must, namely, resolve if it is viable to resort to a
recovery process (please see question number 1 regarding
special revitalization procedures) or if the company is not able
to fulfil its obligations already matured, in which case the
company must be considered insolvent.
In case the company is insolvent, and within the legal deadline
of 30 days (as of the date when the directors have ascertained
the insolvency position or as from the date when the directors
should have so ascertained, following industry standards) the
directors must initiate the pursuance of judicial insolvency
procedures.
Such procedures begin with a formal request from the
company to the court for a judicial declaration, in the form of a
sentence, decreeing the company to be formally insolvent. The
company may begin judicial insolvency procedures even if it is
in a mere imminent insolvency situation, i.e., if the such situation
has not yet occurred, but it is highly likely to be forthcoming.
By law, it is assumed that the directors have knowledge of the
insolvency situation if a company has generally failed, during 3
months, to pay its taxes, social security contributions, salaries and
other payments to employees including those arising from the
termination or default of labour agreements and rent (including
price instalments and reimbursement of financing) on the
premises where the activity of the company is performed or
where the registered offices are located.

3. What type of advice
should directors seek?

Directors should seek independent and external financial, tax
and legal advice.
Insolvency procedures are judicial procedures. It is therefore
advisable that the company and its directors are represented in
court by a lawyer with expertise in insolvency law.
A recovery plan (if applicable) should also be prepared by an
external advisor.
Please see also question number 2 above.
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4. Are directors liable
for their company's
obligations?

Directors are liable for the company's obligations namely in
the following situations:
Tax and social security debts:

Directors legally appointed or even if merely de facto (in the
absence of such appointment) shall be subsidiarily liable for the
following tax and social security obligations:

a) debts arising within the period when such directors were in
office or which payment deadline has matured after such period,
when, in both circumstances, the company has insufficient means
to pay such liabilities due to the director’s fault (willful or merely
negligent);
b) which payment term has expired within the period of office
of the directors, when failing to prove that lack of payment is not
attributable to such directors..

In these cases (of tax and social security debts), the causal link
between the directors management/acts and the advent of
insufficiency of the company’s assets to pay such debts, directors’
fault is legally presumed to exist albeit subject to proof
otherwise.
Before Creditors :
Please see question number 6.

Qualified Insolvency:

Please see question number 14.

Personal guarantees:

Directors will be liable for the companys’ debts, whenever they
have personally guaranteed the same.
5. Are directors liable
for
pre-insolvency
transactions?

The insolvency shall be considered fraudulent whenever the
directors have intentionally or with serious misconduct caused
or aggravated the insolvency situation within the 3 years
preceding the beginning of the insolvency procedures.
The insolvency shall always be considered as being fraudulent
when the directors have:

a) destroyed, damaged, unutilized, hidden, or made disappear
all or a substantial part of the assets of the company;

b) falsely created or aggravated debts or losses, or reduced
profits, causing the company to enter into detrimental
transactions by reason of director’s personal benefit or for the
benefit of persons affiliated to the directors;
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c) disposed of company’s assets below their fair market
value under industry practices, harming the ability of the
company to comply with particularly relevant liabilities of the
company, thereby considerably contributing to its becoming
insolvent;
d) disposed of the company’s assets in the directors own
interest or the interest of third parties;
e) pursued, in the name of the company, an activity for their
own benefit or of third parties at the company’s prejudice; ;

f) used the credit or goods of the company against the
company’s interest, for the directors own benefit or the benefit
of third parties, namely to benefit another company in which the
director(s) had a direct or indirect interest;
g) pursued, in the directors own interest or the interest of a
third party, a business proposition, in the knowledge that such
proposition would likely lead to an insolvency situation;

h) materially defaulted the obligation to keep organized
accounts, maintained a forged double accounts or practiced an
irregularity with relevant prejudice to the assessment of the
financial and patrimonial position of the company;

i) repeatedly failed on its duties of care, participation and
active cooperation in pursuing the company’s interest;

Furthermore, a director will be considered as having acted
with gross misconduct (subject to proof in contrary) when failing
to: (i) seek judicial insolvency procedures by requesting the
insolvency declaration or (ii) prepare the annual accounts within
the legal deadline, submit the same to the auditors or deposit the
same with the commercial registry.
6. To
whom
do
directors owe their
obligations?

Directors have duties towards (i) the company, (ii) its creditors,
(iii) shareholders and (iv) third parties:
Liability towards the company:

Directors will be liable towards the company for the damages
caused by their actions and omissions in breach of their legal and
contractual duties unless demonstrating to have acted without
fault, i.e. as a diligent and prudent manager.
Liability is excluded when the directors prove they have acted
on informed terms, free of any personal interest and in
accordance with corporate rational criteria (business judgement
rule).
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Directors not participating or having voted against1 a collegial
resolution, are also free from the damages resulting from such
collegial resolution.

On failure of the director to use his legal opposing right, such
director shall be liable for the liability arising from acts to which
he could have, but failed to express his opposition.

Directors are not liable to the company whenever the relevant
act or omission has been approved by a resolution of the
shareholders.

In the companies with an auditing body, the favourable opinion
or the consent of this body does exonerate the directors of
liability.
Liability towards the creditors of the company:

The directors are liable to the creditors of the company when,
through an intentional failure to comply with legal and
contractual dispositions aimed at their protection, the assets of
the company have become insufficient to pay the relevant
liabilities.

This liability gives rise to the possibility via recourse to the
judiciary, for the insolvent company’s creditors to obtain
reparation from the directors, in whole or in part, for some of the
unpaid liabilities of the insolvent company.

This director’s potential liability before the insolvent’s creditors
is non-contractual meaning that the creditor will have to prove
(a) the (illegal) facts, i.e. default by the directors of their legal
duties aimed to protect the creditors, (b) the director’s fault in
such default, (c) the damages caused and (d) the causal link
between the action (or lack of action) of the directors and the
insufficiency of the assets of the company to pay its creditors.
The directors’ duties

These duties comprise specific duties such as the duty to
preserve the share capital foreseen in the Companies Code, as
well as, in certain cases, general managing duties foreseen in the
companies’ law (e.g. duty of care, duty of loyalty, etc.). These
duties may furthermore also arise from other legal regimes (e.g.
duty to start insolvency procedures)
1. Either as reflected in the minute of the meeting, or as communicated by the
directors to the statutory auditor, or in its absence, to a public notary or commercial
registrar of the company, within five business days counting from the date of the board
of director’s meeting where such director opposition was expressed.
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A further liability may arise where the directors have acted in
default of the legal capacity of the company as defined by its
object of activity, or purpose, i.e., ultra vires, particularly where
such ultra vires action envisaged catering for particular interests
of one or more directors conflicting with what would otherwise
be the interests of the company.
The director’s fault or intention

In their failure to observe directors duties, the directors must
have acted with fault either intentionally or with negligence.
Damages and causal link

The acts (or lack of action) of the directors must have
originated- directly or indirectly - the incapacity of company to
pay the creditors.

This regime is applicable also to persons that although not
being legal representatives of the company control its
management, so called “de facto directors”.
Liability towards the shareholders and third parties:

The directors are liable, in the general terms, to the
shareholders and third parties for the damages directly caused
within the performance of directors’ office duties.
7. What are the
potential claims which
might be brought
against directors?

Directors have civil liability (please see question number 6
above), tax liability and criminal liability (please see questions
numbers 4 above and 14 below, respectively).

8. What steps should
directors
take
to
minimise their risk of
liability?

The directors may limit their risk by entering into agreements
with the company and or all or a limited number of its
shareholders, defining the scope of the directors’ duties, in a
clear and precise manner. Director’s liability insurance is also
available.

9. Can directors be
liable for fraud?

Yes. Please see questions numbers 5 above and 14 below,
respectively.

10. What is the position
of
non-executive
directors?

The liability of the directors is presumed equal among all
directors, subject to demonstration otherwise. The directors will
have the right to be reimbursed from each other pro rata to the
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degree of their respective lack of fault. In this manner, nonexecutive directors, given their more passive role, may be
entitled to recover from the executive directors, some of the
damages incurred before the company’s creditors.
11. What is the position
of shadow directors?

Both formally appointed directors and directors de facto i.e.
having and performing administration acts and powers can be
legally liable.
By law, all persons with and performing management functions
will have civil, tax and criminal liability in a similar manner as
formally appointed directors.

12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

In general terms the duties are in essence the same as in nonlisted companies except that listed companies have a more
complex set of corporate governance requirements, namely in
terms of information to the listed regulated market, and also
stemming from the fact that some of the larger listed entities, are
in themselves, particularly regulated types of companies, i.e.:
banks and insurance companies. These types of companies have
– given the public nature impact of their activity – a particular
array of special care duties for its directors.

13. What is the ongoing
role of directors once a
company is in an
insolvency process?

Save specific cases foreseen in the law, once the insolvency of
a company is declared the administration and disposition powers
of the directors regarding the company’s assets cease, and the
directors are replaced by the insolvency administrator.
The directors will, however, remain in office but will not be
remunerated (save when no insolvency agent is appointed) and
maintain their obligations to file the annual accounts with the tax
authorities and commercial registry.
During the insolvency procedures, the directors have also the
duty to supply all relevant information requested by the
insolvency administrator, creditors assembly, creditors
committee or by the court; to personally attend the court,
whenever so required by the latter or the insolvency
administrator; to actively collaborate with the insolvency
administrator.

14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

Directors may be removed at all times by resolution of the
general meeting. Removal without just cause, implies the
entitlement of the directors to remuneration up to and including
the term of office, with disregard for the early replacement.
Just cause for removal of the directors is identified in law by
way of example, namely the serious default of the duties as
director, or the officer’s ineptitude for the normal pursuance of
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role and duties. Removal with just cause, entitles the director to
no severance, and may attract the latter’s liability before the
company under general terms.
Regarding insolvency its qualification as fraudulent will attract
civil and (potential) criminal liability for the directors in office at
the time in which insolvency is decreed.
Qualified Insolvency:

The legal regime regarding the qualification of the insolvency
as fraudulent foresees the personal liability of the directors or
persons performing management functions in the company. Such
regime foresees namely a criminal, civil and financial (i.e. duty
to compensate) liability of the directors.
The judicial procedures to qualify the insolvency as fraudulent
are normally quite expedient. Any interested party or the
insolvency administrator can give rise to such procedures and if
both the public prosecutor and the insolvency administrator
consider that the insolvency is fraudulent the court is able, (but
not obliged) toy immediately issue a sentence classifying the
insolvency as fraudulent.
If the court denies decreeing immediate qualification of the
insolvency as fraudulent, the directors will also be heard in court,
subject to the reply of the insolvency administrator and the
public prosecutor. Evidence follows – namely testimonial – with
the court ruling thereafter.
In case the insolvency is qualified fraudulent, the court may
prohibit the directors from administrating third parties assets and
performing a commercial activity for a period from 2 to 10 years,
which prohibitions are publicly disclosed. Moreover, the court
may prevent also for a period from 2 to 10 years the directors
from being members of any corporate body in any civil or
commercial company, private association or foundation with an
economic activity, public company or cooperative.
The directors may also be sentenced to (jointly) compensate
the creditors for the amount of the outstanding debts, which
means that the directors will be personally and jointly liable for
the company’s debts that are not paid within the insolvency
procedures.
Furthermore, the court may also decree the cancelation of any
credits – namely remuneration for the performance of office – the
directors would otherwise have over the company, and/or decree
the return of company assets – namely cars, or other equipment
– which the directors may have received from the company by
reason of the performance of their office.
Civil liability:
(Please see also question number 6)

Within the insolvency judicial procedures (including both
fraudulent insolvency and insolvency caused by market
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conditions) the insolvency administrator may initiate civil liability
judicial actions against the directors, on behalf of the insolvent
estate or judicial actions aimed to compensate the damages that
have been caused to the creditors in general due to the decrease
of the assets of the company.
Although such judicial actions can be pursued independently
from insolvency procedures, within these procedures these are
more pertinent, as the likely hood of prevailing increases,
especially when the insolvency has been qualified as fraudulent
facilitating evidence of the directors’ fault.
In fact, such claims presuppose a separation between those
controlling the company’s affairs and the directors, which is
always the case in insolvency, given the appointment of the
insolvency administrator who assumes the role of administration
of the insolvent’s estate. Otherwise, the directors are the ones
controlling the conduct of affairs of the company and therefore
the formers may more accessibly prevent any director
wrongdoing from surfacing.
Furthermore within insolvency procedures it is possible to
access information pertaining to the company (including
bookkeeping information), which, in most cases is essential to
determine the directors fault.

Criminal liability:
Directors (and persons performing management acts in the
company) may also be criminally liable and sentenced to pay a
fine or imprisonment.
Whenever the acts performed by the directors constitute a
crime, the public prosecutor has the duty to pursue a criminal se
to determine the criminal liability of such directors.
The Portuguese criminal Code foresees several crimes against
financial rights including fraudulent insolvency, negligent
insolvency, frustration of credit and preferential treatment of
creditors.
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Romania

Dana Isaroiu - Partner,
Fine Law | Patrascanu & Associates, Bucharest, Romania,
Web site: http://www.fine-law.ro
Preliminary note: For the purposes of this questionnaire, reference will be made
exclusively to directors in the sense defined by the Romanian law for
“administrators” (Rom. – “administratori”) therefore not comprising any
reference to managers/executives of the company who do not retain the legal
capacity as director.

1. What steps should a
Board undertake when it
realises that a company
is in financial difficulties
from a management
perspective?

Management operations of the Directors/ Board of Directors
are generally governed by two legal principles enshrined in
the New Civil Code of Romania (NCC), governing the
remunerated mandate contract namely: i) the mandatary must
exercise the mandate as a ”good owner” of the business
(meaning, in our interpretation, a competent (or prudent)
entrepreneur) that makes the object or scope of the mandate
[art. 2018 NCC]; and ii) the mandatary must account for the
management of the business to the mandator issuer [art. 2019
NCC]. The Romanian law that governs the concept of “mandate”
makes a distinction between the “care shown by a good owner”
- acting diligently, prudently, and the care that one may show
when it comes to his/her own business (maybe less prudence,
less forecast etc.).
As the administrator’s actions are governed also by the rules
of mandate, it results that a paid administrator has the obligation
to act as a good owner, and an unpaid administrator has to act
in relation to the goods he/she administers with the same
degree of care as he/she shows when it comes to his/her own
goods. In case of litigation it is up to court to decide whether
the behaviour was that of a good owner, which is in itself an
abstract concept. In case of companies, the mandate issuer is
the company, while the mandataries are the relevant directors.
The latter are responsible before the company for their actions
taken when acting based on their mandate.
Furthermore, the Romanian Company Law no. 31/1990 as
amended and republished (RCL) stipulates that the directors
are jointly and severally accountable to the company for
fulfilling the duties that the law and the company’s statute
establish for them. They are also responsible for implementing
the resolutions of the general meetings of shareholders (GMS)
of the company in an exact manner [art. 73 RCL]. In the case of
joint-stock companies, the law also establishes that board
members should act “with the prudence and diligence of a
good administrator” [art. 144 index 1 RCL].
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The general obligations stipulated in the two sub-paragraphs
above also apply to directors that are appointed in the
directorate and respectively to persons appointed in the
supervisory board, in joint-stock companies where a dualist
system of corporate governance (directorate/supervisory board)
is established.
Although not specified expressly by the law, in line with and
within the limits of the abovementioned principles and legal
provisions, we consider that directors may, for example, take
actions such as:
- Hold board meetings discussing financial and activity
reports, enabling them to be completely aware of the
situation of the company and make decisions for recovery
in real time.
- Summon and inform the GMS about the distressed
financial situation.
- Issue instructions for ceasing payments/exiting contracts
which are not essential for the business, while trying to
minimize the losses incurred by such actions.
- Take measures to increase cash flow.
- Seek expert advice from insolvency practitioners.

The idea is not to delay, to procrastinate, to cover (even in good
faith), hoping foolishly that the company will recover anyway.
Painful solutions may be required to be identified & taken,
including
redundancies,
closure
of
unproductive
lines/departments etc. If senior management is not aware of the
whole picture and believes that the crisis is away, they may prefer
to delay, and a delay may place the company eventually in a
position that requires the opening of insolvency, a measure that
could have been avoided if a “real time” intervention was
happening when necessary.
The law also prescribes compulsory actions that directors must
take in defined financial distress situations, in the case of jointstock companies. When the board of directors becomes aware
that, as a result of losses established by the yearly financial
statements approved according to law, the total net assets of the
company determined as a difference between the value of the
gross assets and the debts, has diminished to less than half of the
subscribed share capital, the RCL obliges the board to summon
the extraordinary general meeting of shareholders (a form of
GMS) to decide as to whether the company should be dissolved
[art. 153 index 24 RCL].
Furthermore, by a provision in the company’s statute of the
joint-stock company, it can be established that the GMS must be
summoned even in case the diminishment of the net assets is less
significant than the one mentioned above. In such case, the
minimum level of the net assets that would trigger the
summoning shall be established by reference to the subscribed
share capital.

Directors’ Liability Guide

The board of directors shall present to the summoned GMS a
report regarding the financial situation of the joint-stock
company, accompanied by observations of the internal auditors.
In the event the GMS does not decide on the dissolution of the
company, then the company is obliged to decrease, no later than
the end of the financial year following the year during which the
loss was acknowledged, its share capital by a value which is at
least equal with the value of the losses that could not be covered
by the company’s reserves, if in the meantime the value of the net
assets of the company has not been rebuilt to a level which is at
least equal to half of the share capital.
The Romanian Insolvency Law no. 85/2014 (RIL) provides also
judicial proceedings to companies trying to avoid insolvency. In
accordance with such norms read together with the norms in the
RCL that stipulate the powers of the directors, such directors may
exercise their statutory duties, such as to propose to the GMS to
apply for one of the court-controlled insolvency prevention
procedures established by the RIL. In short, such preventive
judicial procedures are:
a) the appointment of an ad-hoc mandatary from amongst the
insolvency practitioners authorized according to law [art. 10 RIL];
or
b) the implementation of a preventive arrangement between
creditors and the company based on which the company may
avoid from insolvency [art. 16 RIL].
2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

Romanian law does not prescribe specific obligations for
directors for circumstances in which insolvency is likely, other
than their general obligations described in the answer to
Question 1 above.
Nevertheless, RIL establishes a specific term which, in our
view, overlaps the scenario described in Question 2 as
“insolvency is likely”. This term is “imminent insolvency” and its
definition is as follows: “insolvency is imminent when it is proven
that the debtor [company] will not be able to pay the debts, with
the funds available on the relevant due dates” [art 5 point 29 RIL]
Therefore, the answer to this question is given from the
perspective of such definition, when referring to situations in
which “insolvency is likely”.
RIL stipulates that the company which is in “imminent
insolvency” can file an insolvency request with the competent
court of law, just as in the case of proper “insolvency status” [art.
66 paragraph 4 RIL]. By “insolvency status” one legally
understands the status of the company which is unable to pay an
outstanding debt, within 60 days after the debts have become
due. From this perspective, based on the same reasons and
taking into account the same attributions noted in the answer to
Question 1 above, the directors may act so as to propose to the
GMS to decide that the company should apply straight for the
insolvency procedure.
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3. What type of advice
should Directors seek?

There are no explicit or specific norms regulating such matter.
Taking into account the general obligation of the Directors to act
as prudent owners/good administrators as explained above, they
can choose any action that would be useful to safeguard the
welfare of the company. For instance, they may ask for advice
from a specialised solicitor or an authorised insolvency
practitioner.

4. Can Directors be
liable
for
their
company's obligations?

In the event of an insolvency procedure, the company’s creditor
may file a claim for compensation against the Directors to
compensate for the company’s debts, [art. 73 RCL]. For further
reference, please see the answer to Question 7, from the second
paragraph to the end.

5. Can Directors be
liable
for
preinsolvency
transactions?

Under their general obligation to act prudently and diligently
as described in answer to Question 1 above, Directors can
generally be held liable by GMS for any pre-insolvency
transaction, if they have breached such obligations.
However, in the case of joint-stock companies the law offers
more detailed regulations. RCL stipulates that the Director does
not breach the obligation to act with the prudence and diligence
of a good administrator if, at the moment of taking a business
decision he is reasonably entitled to consider that he/she is
acting in the interest of the company and based on adequate
information. For the purposes of this rule, a business decision is
defined by law as a decision to take or not to take certain
measures with regard to the administration of the company [art.
144 index 1 RCL].
Directors are liable jointly and severally together with their
immediate predecessors, if, having known of the mischiefs
committed by the latter, they do not notify such deeds to the
internal auditors or to the financial auditors of such acts, as the
case may be.
RCL adds that within the joint-stock companies that have more
than one Director, the liability for actions or omissions does not
extend to the Directors that have solicited to record their veto, in
the Board decision registry, of and have notified, in writing, to the
internal auditors and the financial auditor.

6. To
whom
do
Directors owe their
obligations?
7. What are the
potential claims which
might be brought
against Directors?

Please see the answer to Question 1 and 4 above.

Generally, for any breach of the Directors’ obligations
described in the answer to Question 1 above, the company has a
claim triggered by a resolution of the GMS (the GSM may resolve
at any time to file an action in court against a culpable
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administrator), such claim can be filed with the competent courts
of law.
Once the insolvency procedure has started, by request of the
judicial administrator (in case of judicial reorganization of the
company) or of the judicial liquidator (in case of bankruptcy),
Directors of the company may be held liable for the company’s
debts, within the limits of the prejudice they have caused, for the
following actions leading to insolvency and committed before
insolvency was declared [art.169 RIL]:
a) Using goods or credit belonging to the company in their
own interest or in the interest of another person.
b) Undertaking production, commerce or service activities
in their personal interest under the cover of the business
of the company.
c) Deciding, in their personal interest, for the continuation of
an activity which led the company, in an obvious way, to
insolvency.
d) Keeping a fictive accounting, making accounting
documents disappear or not keeping the accounting in
compliance with the applicable law.
e) Embezzlement or hiding parts of the assets of the
company or raising the debts of the company in a fictive
way.
f) Fraudulent (or desperate) administrators may try to delay
the moment of truth (payment incapacity) or to save the
company by entering into onerous agreements, such as
credit agreements carrying abusive interest, supply
agreements with abusive fees etc.
g) In the month preceding the stepping of payments, making
preference payments to a creditor against the interests of
other creditors.
h) Any other intentional act contributing to the insolvency
status of the company.

Such insolvency claims are ruled upon by the competent
insolvency judge assigned to the insolvency case. The liability of
the relevant Directors is joint and several, provided that the
occurrence of the insolvency happened simultaneously or before
the period of time in which the relevant Directors have
performed their mandate or the period in which they held the
position from which they contributed to the insolvency status of
the company. There is a strong connection between the
insolvency and the persons that determined the occurrence
thereof. For more administrators to be jointly liable the
insolvency must occur during or before their term of office.
However, liability based on RIL cannot be triggered if, in the
month preceding the stopping of payments, there are payments
that have been effectuated in good faith so as to perform under
agreements with the company’s creditors, when such agreements
resulted from non-judicial negotiations for debt restructuring,
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and provided that such agreements were of such nature so as to
lead to the financial recovery of the company and did not aim to
prejudice and/or discriminate other creditors. These stipulations
also apply to the Preventive Arrangement procedure noted in the
answer to Question 1.
Furthermore, liability based on RIL cannot be triggered against
a Director who had opposed the acts or deeds that contributed
to the insolvency status within the Board, or had missed the
decision making process that contributed to insolvency and had
his/her opposition the record.
This claim based on art. 169 RIL is subject to a statute of
limitation of 3 years after the date the person who caused the
insolvency was known or should have been known, but no later
than 2 years from the opening of the insolvency procedure [art.
170 RIL].
8. What steps should
Directors
take
to
minimise their risk of
liability?
9. Can Directors be
liable for fraud?

Please see answers to Questions 1 and 2 above.

From a civil law standpoint please see answer to Question 7
above.
From a criminal law standpoint, any act of the Directors that
may be qualified as a common patrimonial criminal offence
under the Criminal Code of Romania (CCR) - (e.g.
Embezzlement, Fraudulent Management, Abuse of Trust, Fraud
[as in misleading behaviour in view of creating and unjust benefit
and causing prejudice]) - may trigger criminal liability of
Directors in the context of the company’s financial difficulties or
outside of such context.
Furthermore, RCL incriminates certain actions that, if
committed by Directors in or outside the context of financial
distress or insolvency, may trigger criminal liability. (However, if
such actions can be qualified as common patrimonial crimes
under the CCR, e.g. theft – will be judged and punished under
the Criminal Code, not special laws such as RCL, as exemplified
above.)
Such actions can be, for example:
a) Presenting to the shareholders, in bad faith, a financial
situation of the company which is inaccurate or contains
inaccurate info on the economic or legal status of the
company, so as to hide the real situation of the company –
punishable by 6 months to 3 years in prison or a criminal
fine [art. 271 RCL].
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b)
Uses the credit or the goods to which the company
has access contrary to the company’s interest or for
his/her own interest or in favour of another company in
which the Director is holding an interest directly or
indirectly – punishable by 6 months to 3 years in prison or
a criminal fine (not applicable to intra-group operations)
[art. 272 RCL].

Last but not least, the CCR punishes actions that may be
committed by the Directors in connection with insolvency or
financial distress.
As such, Directors may commit Bankruptcy Fraud, [art. 240
CCR]. This criminal offence consists of the non-filing or late filing
by the legal representative of the company of the request for the
opening of the insolvency procedure, such late filing being made
more than 6 months after the moment provided by law as a
deadline for submission of the request (i.e. the expiration of a 30
day period after the state of insolvency occurred as per art. 66 of
the RIL). The legal representatives of the company are the
administrators and this late or non-filing action is viewed as a
fraud against creditors of the company, actions of which are
harmed by such lack of action of the administrators. During this
“silence”, the company may sell assets, transfer funds, enter
onerous or bogus agreements etc. This is an act punishable by 3
months to 1 year in prison or a criminal fine. However,
prosecution of this act can only proceed if a preliminary
complaint is filed by an aggrieved party.

Directors may also commit Qualified Bankruptcy Fraud, [art.
241 CCR] which is the act of any person who, for the purposes of
fraud to creditors:
a ) Falsify, steals or destroys the company’s records or hides a
part of its assets;
b) Presents non-existent debts or presents in the company’s
records or in other records or in the financial situations of
the company money amounts that are not owed by the
company.
c) In case of insolvency of the company, transfers a part of the
company’s assets to another person.

Fraudulent Bankruptcy is punished with 6 months to 5 years in
prison. Also, prosecution can be initiated only based on a
preliminary complaint by the aggrieved party.
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10. What is the position
of
non-executive
Directors?

The law does not stipulate any express difference in civil or
criminal liability, as described above, for non-executive and
executive Directors. Each person would be responsible for
his/her own actions, regardless of the qualification of their
Directorship/ Board membership.

11. What is the position
of shadow Directors?

Shadow Directors can be held civilly liable as explained in the
answer to Question 7, if it can be proven that they contributed to
the company’s insolvency. Subject to the qualifications required
by criminal law (as indicated in the answer to Question 9) they
can be subject to criminal prosecution, as well.

12. Are there any
different requirements
and obligations for/on
the Directors of public
companies in a preinsolvency scenario?

Although the Directors of public companies have a series of
special compliance obligations as established by law and by
capital market regulations, we identified no specific connection
of such obligations to pre-insolvency scenarios. In case such
obligations are breached, they would be deemed as a breach of
the general responsibility of the Directors towards the company
as explained in the answer to Question 1 above.

13. What is the ongoing
role of Directors once a
company is in an
insolvency process?

As a rule, Directors are deprived of their powers in the
company. Their mandate ceases on the date their right to manage
the company is cancelled by the insolvency judge or upon the
establishment of a special administrator for the company, under
the insolvency procedure [art. 54 RIL].
In practice, there are known cases where ex-Directors have
been further appointed by the GMS as “special administrators”.
The special administrator is defined by RIL as an individual or a
legal person assigned by the shareholders, empowered to
represent them in the insolvency procedure and, where the
company is permitted to continue administrating its business
during insolvency, to effectuate in the name and on behalf of the
company, the necessary administration acts [art 5. point 4 RIL].
Such acts are, however are placed under the authority of the
judicial administrator.

14. What are the
potential
sanctions
which may be brought
against
Directors,
including
any
disqualification
procedures?

In terms of sanctions, please see answers to Questions 7 and 9
above. As a matter of disqualification, we note that a person that
has been convicted for crimes against property committed by
breach of trust (such as the crimes noted in the answer to
Question 9, second paragraph), as well as crimes of forgery in
documents, tax evasion, money laundering, terrorism or for any
crime punished by RCL (also see answer to Question 9) cannot
be appointed as a Director in a company [art. 6 read together
with art. 73 index 1 RCL].
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In addition, the Director against which there is a final court
sentence admitting a claim as per Answer to Question 7 point B,
cannot be appointed as a Director or, if that person is already a
Director in other companies, he/she shall be deprived of such
quality, for 10 years after the date the aforementioned court
sentence becomes final [art. 169 RIL, final paragraph].
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Russia

Yegor Kravchenko
Westside Adisors, Moscow, 123290.
Web site: http://www.w-a.ru
Introduction

For the purpose of the information provided herein please note the following:
1. The bankruptcy of Russian financial organizations (banking institutions, insurance
companies etc.) and management liability in the event of bankruptcy of such organizations
are subject to special regulations, different from those outlined below.
2. The Russian laws provide for different status and powers of Board of Directors and Chief
Executive Officer (usually called “Director General” in Russia).
The Board of Directors (or “Supervisory Board”) is a body supervising the activity of the
Director General. The Board of Directors exercises general (strategic) management of the
company and cannot represent the company before third parties. Same applies to the
members of the Board of Directors: that makes them non-executive directors.
The Director General (CEO of a company) is the sole executive body responsible for dayto-day management of a company. The Director General represents the company before
third parties ex officio (without the need of specific authorization by power of attorney in
each individual case). The Director General is responsible before the Board of Directors
of the company and before the General Meeting of the Shareholders.
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

It is legally required that the Director General should notify
all other persons entitled to initiating General Meetings of the
Shareholders of an insolvency event within 10 days after he or
she learned or should have learned of the event.
In any case the Board of Directors or the Director General
should convene the General Meeting of the Shareholders of the
Company with the Company’s financial position on the agenda
in the event of insolvency.The Board of Directors or the Director
General may provide the General Meeting of the Shareholders
with the information and suggestions on measures to be taken
to prevent insolvency.
The Board of Directors can have the Auditing Committee of
the Company (and / or external auditors) analyse the
Company’s financial and economic activity.
See also question 2.
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2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held?

In an insolvency event, the Board of Directors and/or Director
General should undertake the following measures:

— propose to the General Meeting of the Shareholders to
voluntarily declare the Company insolvent and commence the
winding-up procedure;
— suspend declaration and payment of dividends to the extent
necessary for the Company to meet its obligations;
— as long as the Company is in distress all transactions should
be monitored with special care to make sure none of them would
be held “suspicious” therefore voidable by the court.

Regardless the Shareholders’ decision, the General Director is
legally required to file a petition for insolvency with the court
within a calendar month after the insolvency event occurred.
In case the Director General fails to file a petition for
insolvency, he or she bears subsidiary liability for the Company’s
debts.
Companies (both public and private) are also required to
publish information about the court ruling on commencing the
insolvency process to the Russian Unified Federal Register of
Information on the Substantial Facts of Operation of Legal
Entities. The Director General is responsible for timely
submitting accurate information to the Register.
See also question 1.
3. What type of advice
should directors seek?

The Director General should seek legal advice on the
insolvency proceedings and on the responsibilities of the
Director General during the insolvency proceedings. The
Director General may also seek advice from external auditors,
appraiser or other financial specialist to have the financial
position of the company assessed.

4. Can directors be
liable
for
their
company's
obligations?

The General Director bears subsidiary liability for the
Company’s debts in the following cases:
— the insolvency is caused by the Director General’s wrongful
actions or omission to act;
— the general director fails to file petition for insolvency in
time (see question 2.);
— the Director General has failed to hand over full and
accurate financial statement to the Insolvency Manager.

5. Can directors be
liable
for
preinsolvency transactions?

The Director General can be held liable for pre-insolvency
transactions in the following cases:
— if the court deems the transaction at issue “suspicious” and
harmful to the creditor`s interests;
— if the transaction itself caused damages to the company.
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6. To
whom
do
directors owe their
obligations?

The Director General and the members of the Board of
Directors must act in the interests of the Company reasonably
and in good faith. In the event of insolvency proceedings, these
bodies must take all measures necessary to restore the
Company’s solvency.
The Director General must verify that the Company’s
transactions are reasonable and clear transactions with other
bodies of the Company.
In insolvency proceedings the court appoints an Insolvency
Manager nominated by the company (in case of voluntary
bankruptcy), by a creditor initiating the procedure or the general
meeting of the creditors of the company by court ruling at the
motion of the petitioner or the creditors. The Insolvency Manager
owes his or her obligations to the creditors and not to the
company.

7. What are the
potential claims which
might be brought
against directors?

Different types of liability can be imposed on the Director
General if he or she abuses his or her powers:

8. What steps should
directors
take
to
minimise their risk of
liability?

1) Civil liability (See also question. 4);
2) Administrative liability.
The Russian Сode of Administrative Offences lists a number of
offences that can be committed by Directors General, some of
which are related to insolvency of companies:
— sham bankruptcy (when the director intentionally makes
public believe that a company is insolvent),
— deliberate bankruptcy (when the director intentionally
takes such business actions which ultimately result in the
bankruptcy of the debtor).
3) Criminal liability (See also question. 9).

A Director General should clear his or her actions related to
the management of the company with other corporate bodies in
order to avoid subsidiary liability.
Prior to engaging into transactions with third parties the
Director General should do the following:
— obtain approval of the Board of Directors or the General
Meeting of the Shareholders;
— engage experts qualified to make financial assessment of
the forthcoming transaction.
Should the Director General fail to file a petition for insolvency
with the court within a calendar month after the insolvency event,
he or she bears subsidiary liability for the Company’s debts that
occur after the month-long term for filing the petition expires.
See also question 1 & 2.
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9. Can directors be
liable for fraud?

In most serious cases Directors General can face criminal
liability. Under the Criminal Code, a Director General can be
held criminally liable for:
— fraudulent actions aimed at concealing the assets of the
debtor;
— sham bankruptcy (when the director intentionally makes
public believe that the Company is insolvent);
— deliberate bankruptcy (when the director intentionally
takes business actions which ultimately result in the bankruptcy
of the debtor).
The penalty for committing these crimes may vary from
criminal fine to imprisonment.

10. What is the position
of non-executive
directors?

The members of the Board of Directors (non-executive
directors) must operate in the interests of the company
reasonably and in good faith. Non-executive directors can be
held liable for damages caused by their wrongful actions if such
actions led to insolvency of the Company.
The liability of non-executive directors can also be unrelated
to insolvency. Both the Company and its Shareholders are entitled
to claim the repayment of damages from a non-executive director
in case he or she has been held liable for the damages.

11. What is the position
of shadow directors?

Under the Russian law shadow directors are persons “in
control”. The term “in control” refers to all persons (individuals
and entities alike) whose actions or omissions to act resulted in
insolvency of the company. The term “person in control” also
refers to the persons controlling business activities of the
company or who could give mandatory instructions to the
management of the Company or the person who controlled more
than 50 % of the issued stock of the company. The period of
limitation for holding “persons in control” subsidiarily liable is 2
years from the date of filing the petition for insolvency.
Such persons bear subsidiary liability for Company’s debts if
their actions caused insolvency of the company. The court may
reduce the amount of liability of controlling persons or discharge
such persons from liability.

12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

In addition to the disclosures made by all companies (see also
p. 2), public companies also have to disclose:
— its annual report, annual financial statements;
— listing prospectus for securities;
— information on forthcoming General Meetings of the
Shareholders.
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The Director General should ensure the reasonableness of
transactions and clear them with other corporate bodies of a
company.
The Director General is obliged to provide shareholders with
information on the insolvency events. This obligation is
prescribed by the law in order to prevent insolvency, since
shareholders can take measures to restore the solvency of the
company.
13. What is the ongoing
role of directors once a
company is in an
insolvency process?

During the insolvency proceedings the court appoints the
Insolvency Manager whose powers restrict those of the Director
General. The Director General continues to manage the
Company, but only minor transactions can be entered into
without the approval of the Insolvency Manager.
If the Director General hinders the operation of the Company
during insolvency procedure, he or she may be suspended by a
court order at the motion of the Insolvency Manager. The latter
thus remains the only Executive Officer of the company.

14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

Since the Director General works under employment
agreement, such agreement can be terminated in accordance
with the Labour Code.
The Director General can be disqualified for:
— Deliberate or sham bankruptcy;
— Misconduct during insolvency proceedings.

Disqualification means that the disqualified person is
disallowed to hold the position of Director General in companies,
be a member of an executive body or a member of a Board of
Directors of a legal entity.
Other types of liability can also be imposed on a Director
General (see also question 7& 9).
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Serbia

Igor Živkovski, Attorney at Law,
Živkоvić Sаmаrdžić Law Office, Belgrade.
Web site: http://zslaw.rs
1. What steps should a
Board undertake when it
realises that a company
is in financial difficulties
from a management
perspective?

Directors should make sure they have current financial
information on the company so they are completely aware of
the company’s financial position. This should include
projections of cash flow, claims from creditors, accounts and
balance sheet concerns, to name a few.
Directors should call a full meeting of the board to discuss the
financial difficulties faced by the company and ensure all
Directors are aware of the situation. They should also review and
asses any financial and legal information and advice provided
at board meetings. Directors should ensure that they
independently reach any commercial decisions at board
meetings. Regular full board meetings should thereafter be
called to monitor the situation if the company is in financial
difficulties and the commercial decisions of the directors should
be fully recorded in board minutes.
The directors should also consider seeking legal advice.

2. What steps should a
Board undertake when it
realises
that
a
company's insolvency is
likely? Please outline
advice to be obtained,
notifications to be made
and meetings to be
held.

Directors should seek external professional advice as soon
as they realise that a company is in financial difficulties.
The Company should arrange for expert advice to be sought
from a lawyer firm.
Board meetings should be called to confirm that advice is
being obtained and to then consider the advice given. If the
company is to continue trading, board meetings should be
called regularly so as to monitor the company’s health.

3. What type of advice
should directors seek?

Directors should seek advice from the owners of the company
as well as their consultants and lawyers. They will advise on the
options available given the circumstances, including whether
to put the business into a formal insolvency process, and how
to trade the business in the interim.

4. Are directors liable
for their company's
obligations?

A director is not usually personally liable for the debts of a
company, unless if the director is also the owner and he misused
the rule of limited liability for company’s obligations (Article 18
of the Law on Companies - ‘piercing of the company veil”).
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5. Are directors liable
for
pre-insolvency
transactions?
6. To
whom
do
directors owe their
obligations?

7. What are the
potential claims which
might be brought
against directors?

8. What steps should
directors
take
to
minimise their risk of
liability?

Yes, see the answer on question no. 7.

Directors owe their obligations mostly to the owners of the
company (internal liability). But where the company is insolvent,
the interests of the creditors (as a whole) will become the most
significant element in determining how directors' duties should
be discharged. Directors cannot cause a company to enter into
an agreement to repay shareholders' debts or make distributions
to shareholders out of the profit from company contracts if this
effectively amounts to an informal winding down of the company
and an attempt to distribute the company's assets without proper
provision for all creditors.
A director is not usually personally liable for the debts of a
company, unless the director is also the owner and has misused
the rule of limited liability for company’s obligations (Article 18
of the Law on Companies). In this case, a creditor of the company
can rise a claim against director before the competent court no
later than six months since the creditor became aware of the facts
and in any case not later than 5 years from the since occurrence.
Criminal charges are possible against directors (those are not
necessarily connected to insolvency cases): abuse of
monopolistic position in breach of the director’s duties, abuse of
position of company’s responsible person, abuse connected to
public tender, causing of bankruptcy, causing of false
bankruptcy, causing damage to the creditor, etc.
Please see the answers to questions nos. 1 and 2.

9. Can directors be
liable for fraud?

Yes, please see the second paragraph of answer to question
no. 7.

10. What is the position
of
non-executive
directors?

Non-executive directors have the same duties and liability as
executive directors in the insolvency context but are not subject
to the employee issues associated with executive directors.
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11. What is the position
of shadow directors?

12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

In most of cases the identity of the directors will be clear. The
intention of this term is to cover those who "pull the strings" of a
company although not formally on the board. This could include
parent companies and, in some circumstances, bankers and
others, where they operate a "hands on" approach to running the
company. Mostly it includes owners of company which give
directives to directors on a daily basis.
There is no major difference between the two.

13. What is the ongoing
role of directors once a
company is in an
insolvency process?

The role of director is completely transferred to bankruptcy
administrator. So, directors’ role would be to assist the
bankruptcy administrator with his/her management of the
company including the provision of all documents and
information relating to the company.

14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

The bankruptcy administrator must file a report on the conduct
of its directors. He may conduct an investigation concerning a
director, if the report is or where there has been a complaint. A
bankruptcy administrator can seek to disqualify a director by
taking him/her to court. The court will make a disqualification
order against a director if it is satisfied that the person is unfit to
be concerned with the management of a company. The court can
order a director to repay, restore or account for the money or
property along with interest. Namely, a director is liable to
company for all the damages he may cause by breaching the law,
statute or assembly decisions. Director must act according to
company's best interest, and therefore the court may rule/order
him, as a physical person, to undo the damage he has caused to
company, if the damage is aftermath of his decisions and if he did
not act in company's best interest.
Alternatively the court may decide to order the director to
make a compensatory contribution to the company's assets. In
the field of indemnifications, person who caused damage is
usually expected to undo the damage, but if that is not possible,
liable person will pay the compensation (but in practice this is
usually the case; parties most often agree in this way). Director
would be obliged by the court to pay certain amount of money
to the company.

Directors’ Liability Guide

Spain

Daniel Rueda Silva
DBT Abogados, 28010 Madrid.
Web site: http://www.dbtlex.com
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

Firstly, directors must have complied and shall comply with
duties set forth in articles 225 to 230; 232; 236; 239 and 241 bis of
Capital Companies Law (LSC), amended in December 2014,
which are the following (they are cumulative):
- Due diligence
- Loyalty
- Prohibition to use the company name or invoke the
directorship
- Prohibition to take advantage of business opportunities
- Conflict of interest
- Prohibition of competition
- Secrecy

Nevertheless, it is difficult to regulate all duties in specific
cases due to the complexity of functions and obligations that
the directors must fulfill.
Therefore, other than the obligation to file for insolvency,
diligence, transparency, loyalty and accountability are required
in adopting responsible resolutions when a company runs into
financial difficulties. The reform of 2014 has incorporated the
‘business judgment rule’, whereby certain strategic business
decisions will be assumed to have been correctly reached on
the basis of the diligence expected and demanded of directors,
irrespective of the outcome of such decisions.
Secondly, in order to try to mitigate personal exposure or
risk, the directors should take precautions, such as, e.g., take
professional advice, request an additional audit, proceed with
recurrent solvency tests (cash-flow test, balance sheet test,
capital-adequacy test); as a result of such tests, restructure or
capitalize the company; hold frequent board meetings –at least
four board meetings a year, one in each quarter, are mandatory
for all corporate enterprises—, avoid agreements and decisions
that could cause harm to the company’s creditors (the standard
in adopting resolutions is that of a prudent businessperson), etc.
Directors’ duty is to keep informed diligently. Directors have
the right and duty to access all of the company’s premises and
documentation, and this is important as to adopt the relevant
decision or resolution, either to approve or refrain from taking
any action.
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2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

Under Spanish Insolvency Law (LC), Directors are obliged to
file for a declaration of insolvency within two (2) months of the
date on which they become aware (or should be aware) that the
company is insolvent. Additionally, the Directors may also apply
for insolvency if it foresees such situation in the imminent future
(the “Imminent Insolvency”).
Directors that have any suspicion that the company is insolvent
must:

2. What type of advice
should directors seek?

Directors must seek financial and legal advice. Consultancy
services are also recommended (e.g., restructuring and/or
outsourcing services).

3. Can directors be
liable
for
their
company's obligations?

Directors must have acted deceitfully or negligently if they are
to be held liable as before the company, shareholders and
creditors. Guilt will be presumed to exist, unless evidence is
adduced to the contrary, when the act is illegal or contrary to the
articles of association. The general liability rules are provided
under articles 236 and 237 LSC, which establish when liability is
incurred, and joint and several liabilities (reinforced with the
2014 reform). De iure or de facto directors shall be liable towards

(i) Seek legal advice immediately from lawyers specialized in
insolvency matters and company’s auditor and/or financial
consultant.
(ii) Hold a Board Meeting to decide either (a) to notify the
Mercantile Court that it has started refinancing negotiations
with its creditors (the so-called 5bis LC communication or
“Pre-Insolvency Communication”), or (b) to file for a voluntary
declaration of insolvency. It is important to be aware that the
starting date for the obligation to file is when the debtor
becomes aware or should have become aware of the situation
of insolvency (5.1 LC).
(iii)If refinancing agreements or any other restructuring
measures (e.g., early composition with creditors in order to
restructure its debts) are either not possible or achieved,
Directors must file a voluntary insolvency petition with the
Mercantil Court after a four-month period (Pre-insolvency
phase arising from the Pre-Insolvency Communication) has
elapsed.
(iv)Once voluntary insolvency petition is filed, article 42 LC
determines a duty of collaboration and disclosure of
information for Directors. The debtor must appear in the
commercial court during the administration of the insolvency
proceeding as many times as required. The debtor must
cooperate and disclose information. This duty must be
carried out by the current directors of the company and the
former directors who served on the board within the last two
years from the declaration of insolvency.
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the company, its partners or shareholders and creditors for any
damage caused by their acts or omissions contrary to law or the
by-laws or actions and omissions in breach of the duties inherent
in their position. Under no circumstances shall the adoption,
authorization or ratification of the act in question by the general
meeting release them from liability.
Within the realm of insolvency only, directors’ liabilities are
generally as follows:

Directors may become personally liable, inter alia, for
material breach of accounting duties, including not drafting,
submitting to audit or filing the annual accounts in the
Commercial Registry in any of the three years before the
declaration of insolvency, and in the case of removal of assets, in
the last two years prior to that.

Directors who fail to convene the mandatory general
meeting within two months to adopt a decision on dissolution
shall be jointly and severally liable for corporate obligations
incurred after the legal cause for dissolution took place. Directors
who fail to apply for a court ruling to dissolve the company or, as
appropriate, to institute insolvency proceedings within two
months of the date scheduled for the meeting, if not held, or from
the day of the meeting, if the dissolution proposal is defeated,
shall be equally liable. In such cases, corporate obligations
constituting the object of claims shall be regarded to be
subsequent to the legal cause for dissolving the company unless
the directors can substantiate that they are dated prior thereto.

The Court may sentence that all or some of de facto or de
iure directors or managers or liquidators or general proxies of
the insolvent debtor that is a legal person who have been
declared persons affected by the classification of the insolvency,
to fully or partially cover the deficit.
4. Can directors be
liable
for
preinsolvency transactions?

The answer is yes, provided that the general obligations set
forth above have been breached by directors and claimant
proves damages and fault or negligence as provided under
article 217 Spanish Civil Procedural Law (without prejudice to
criminal action, if applicable).
Without prejudice to the foregoing, some of an insolvent
company's pre-insolvency transactions can be annulled or
rescinded. Insolvency administrators (receivers) can challenge
a transaction that both damaged the company's assets (for
example, the transaction was undervalued) or occurred in the
previous two years (claw-back). Fraudulent intent is not required.
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5. To
whom
do
directors owe their
obligations?

As stated above, de iure or de facto directors shall be liable
towards to the company, its partners or shareholders and
creditors for any damage caused by their acts or omissions
contrary to law or the by-laws or actions and omissions in breach
of the duties inherent in their position.

6. What are the
potential claims which
might be brought
against directors?

Claimants will normally want to redress damages and seek
compensation from directors arising out of the company’s
insolvency. As a general rule civil claims will be lodged, without
prejudice to filing criminal complaints, in which civil
compensation is also requested1 . In that regard, article 172bis LC,
which deals with liability on insolvency and tries to harmonize
the insolvency regime with that regarding the liability for
damages to the company (art. 48 quáter LC “Effects on the
declaration of insolvency on actions against the managers of the
debtor company”), declares that when the assessment section of
the insolvency proceeding has been formed or reopened as a
consequence of opening the winding-up phase, or shareholders
have rejected without good cause the capitalisation of claims or
issuance of securities or convertible instruments, thereby
frustrating the attainment of a refinancing agreement under
article 71 bis (1) LC or the fourth additional provision LC, or the
insolvency procedure has already been assessed as guilty
(tortuous) and the reorganization agreement has been infringed,
the judgment will condemn the de iure or de facto directors or
general agents, or shareholders of the company to pay the full or
a partial amount of the company’s debts to the insolvency
creditors that cannot satisfy their claims from the company’s
assets. If more than one person is liable, the judgment must
specify the amount that each individual must pay according to
his participation. Notice that high liability reduces the incentives
of the debtor to file for bankruptcy.
1.Grounds of criminal action: e.g., misrepresentation of economic and financial
information, misrepresentation of financial statements, use of privileged information,
fraud and/or misappropriation, forgery of commercial documents, etc.

7. What steps should
directors
take
to
minimise their risk of
liability?
8. Can directors be
liable for fraud?

This is answered in questions 1 and 2 above.

The answer is yes. General principle with regard to persons
criminally responsible for felonies and misdemeanors is
established in article 31 Penal Code (CP), which states:

“Whoever acts as de facto or de jure administrator of a legal
person, or on behalf or in legal or voluntary representation of
another, shall be held personally accountable, even though he
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does not fulfil the conditions, qualities or relationship that the
relevant definition of felony or misdemeanour requires to be an
active subject thereof, if such circumstances concur in the entity
or person in whose name or on behalf of whom he so acts.”

In insolvency situations directors are normally sued for
unlawful administration and/or misappropriation.
The criminal offence of unlawful administration is established
in article 295 CP, under the section dedicated to corporate
criminal offences. Misappropriation, which is set out in article 252
CP alongside other criminal offences regarding fraud, is included
in a different chapter of the CP.
According to CP, the criminal offence of misappropriation
occurs when an individual unlawfully appropriates assets that he
or she is obliged to return to their rightful owner by virtue of a
previous agreement. The criminal offence of unlawful
administration occurs when the appointed or de facto
administrator or a shareholder unlawfully makes use of company
assets and causes harm to the company or its shareholders.
9. What is the position
of
non-executive
directors?

The position of non-executive directors is the same as of
executive directors. LSC does not provide for any exceptions to
the general liability of directors. In this regard, all members of
the governing body shall answer jointly and severally unless they
prove that, having taken no part in its adoption or
implementation, they were unaware of its existence or, if aware,
took all reasonable measures to prevent the damage or at least
voiced their objection thereto. This principle is laid down in
article 237 LSC before mentioned.

10. What is the position
of shadow directors?

See answers to 4 and 9 above for de facto or shadow directors.
In general, in order for a de iure, de facto, or shadow director
to be liable, the action or omission must happen during the
exercise of the director’s functions and powers; there must be an
illicit action, consisting in the non-compliance of a duty; fault
(culpa) of the director who commits the illicit action; the
existence of economic harm (loss to the company); and a causal
link between the director’s illicit action and the loss suffered by
the company. In other words, directors’ liability functions as any
other civil liability action. The point that needs to be stressed is
that in the Spanish system it is far from simple to prove the
conditions of the liability – to establish the quantum of the harm
or the causal link. And this situation is even harder in corporate
law cases.
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11. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

Director’s duties and rules on liability in a pre-insolvency
scenario, described above, apply to all types of private and
public corporate enterprises.
However, amendments of LSC for listed companies, introduced
in 2014, have tighten the legal rules on directors’ duties and
liability. The main reforms of LSC for listed companies can be
grouped under two main heads: (i) Shareholders’ meetings:
reforms geared towards expanding the powers of the
shareholders’ meeting, strengthening minority shareholders’
rights and ensuring transparency in the information received by
shareholders. (ii) Boards of directors: reforms aimed at tightening
the legal rules on directors’ duties and liability, promoting
diversity on boards in terms of gender, experience and
expertise, introducing the role of ‘coordinating director’–where
one person holds office as chairman and as chief executive
officer–, shortening the term of office of directors to four years,
clarifying the rules on compensation and its approval by the
shareholders’ meeting, or making the nominations and
remuneration committee legally mandatory, like the audit
committee, for listed companies.

12. What is the ongoing
role of directors once a
company is in an
insolvency process?

The ongoing role of directors once a company is in an
insolvency process is the same as if it was not involved in such
situation, but, obviously, directors shall exercise their duties with
much more care (see question 1 above).

13. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

Potential sanctions which may be brought against directors
with regard to insolvencies are generally the following:

- In the event of insolvency proceedings ending in liquidation,
directors can be sanctioned to pay the entire shortfall on
insolvency.

- The judgment classifying the insolvency as guilty will contain,
amongst others, the barring of persons affected by a
classification to administer third party goods for a period
ranging from two to fifteen years, as well as to represent or
manage any person during that same period, in all cases bearing
in mind the severity of the facts and the scope of the damage, as
well as being declared guilty in other insolvencies.

- At any stage of the insolvency proceedings, the Court may
order the seizure of goods owned by directors (including shadow
and de facto directors during the above referred period of time
of two years) when it is foreseeable that the insolvency will be
declared as ‘guilty’ and that there will not be enough assets to
pay all debts.
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- Directors may also face sanctions arising from criminal
complaints as well as corporate law liability and, in particular
regarding the latter, the most important case in this respect is the
mandatory dissolution of the company imposed upon the
directors by corporate law if the company’s net worth falls below
half of its share capital (capital impairment situation).
- Generally speaking, directors’ liability is very strict and this
is taken in consideration in the insolvency proceedings. When
directors have not run the company properly or have not filed for
insolvency within the term set by law, they risk being declared
liable for the company's debts.
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Switzerland

David Känzig and Markus Alder
Thouvenin Rechtsanwälte und Partner, CH-8024 Zürich.
Web site: http://www.thouvenin.com
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

Obtain and prepare reliable financial information

Where the board is confronted with a distressed financial
situation, the first and foremost duty of the board is to obtain
reliable and up to date financial information. A carefully
established accounting, financial control and financial planning
system will be of great assistance to the board in obtaining such
information. The obligation to establish an accounting, financial
control and financial planning system is one of the nondelegable and inalienable duties of the board of directors
under Swiss law. Hence, it could be argued that the lack of
implementation of an "early warning system" constitutes a
breach of the board of directors' duties which may expose the
member of the board of directors to personal liability.
The board is also well advised to apply a healthy degree of
scepticism towards the figures presented to it and to
independently verify the most important positions. In particular
sales forecasts must be viewed conservatively. Orders are only
then to be considered, if and when there is an executed and
binding order and the board has assured itself that the company
may in fact fill such orders.
Positions on bank accounts, receivables etc. must be verified
with the respective counterparties and in the case of intragroup
receivables the financial situation of the group companies must
be critically reviewed. In particular cash pooling arrangements
may develop into a severe liability, especially where the cash
is pooled on account of an affiliate facing financial distress and
no segregated accounts are maintained on behalf of the
participating pooling companies. On the liability side, adequate
provisions will have to be made for doubtful debt, contingent
liabilities, currency losses, warranty claims as well as for claims
for litigation and/or threatened liquidation.
Once the board is satisfied that it has reliable information on
the company's financial status, assets, liabilities including
liquidity, the board will need to analyse the financial situation,
put in place a liquidity planning and, as the case may be, pave
the way for restructuring the company's balance sheet in case
of an over indebtedness or liquidity squeeze.
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Duty to establish an interim balance sheet

In case the board of directors, after having obtained reliable
financial information, has reason to believe that the company has
liabilities exceeding its assets, the board must have an interim
balance sheet drawn up and submit it to the auditors for review.

Increase number of board meetings to at least weekly or biweekly and minutes must be carefully drawn up

Companies in financial difficulties require extraordinary
measures and attention from the board of directors. To minimize
personal liability of the board members regular meeting should
be held at which the financial situation of the company is
analysed and appropriate measures are being taken. Cash flow
must be monitored on a daily basis. Such meetings should be
recorded in minutes which should set out the reasons for the
decisions taken by the board and should also record the views
of the board members voicing a different opinion.
Note that in the case of insolvency such minutes will most likely
be discoverable by any creditor and such minutes may provide
helpful information to a creditor or the insolvency estate for
bringing director liability claims, in the case the company later
falls into bankruptcy. Careful attention to the wording of the
minutes is therefore advised and the minutes should
conspicuously state that they contain proprietary and
confidential company information, the unauthorized use of which
could greatly harm the company.
Implement cost cutting measures

Which cost cutting measures will provide the desired result,
depends upon the company and the company's business. The
board must consider and immediately take such measures as the
termination of employees, consulting agreements, lease
agreements and other agreements which lead to a cash drain.
Since in most cases, these cost cutting measures will not have
an immediate impact due to notification periods, the board must
make sure that the company is able to continue to honour its
financial obligations during such period which means that the
company must be able to generate a positive cash flow.
Accelerate collection of receivables

The collection of receivables should be given attention. Selling
the receivables may also be an option to generate cash needed.
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2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

Seek independent external professional advice

Directors should seek external professional advice as soon as
they realise that a company is in financial difficulties. Directors
should be aware of the potential conflict of interests that may
exist amongst the directors, in particular between inside and
outside directors and directors elected by the majority
shareholder or shareholders.

Evaluate and rectify the financial situation within or outside the
insolvency regime

When faced with financial difficulties and the interim balance
sheet shows that the company is over indebted both on a going
concern and liquidation basis, the board should in parallel with
seeking methods to rectify the situation of over indebtedness,
evaluate and consider the possibility of an insolvency filing,
bankruptcy postponement, provisional moratorium or
composition plan and prepare itself for the respective filings, in
case the balance sheet situation cannot be restructured.
In doing so, the board will need to carefully assess the impact
of an insolvency filing on the business of the company. An
application for a moratorium in combination with a composition
plan may give the company valuable time to seek buyers for
parts of the company free from any time pressure and may
therefore help to maximise the possible return for the company's
creditors.
Notify the competent court in case the liabilities exceed the
assets and the over indebtedness cannot be rectified in the short
term

If the audited accounts reveal that the company's liabilities are
not covered by sufficient assets, both on a going concern and
liquidation basis valuation, the board is under an obligation to
notify the competent court, unless the company's creditors have
agreed to subordinate their claims in favour of the other creditors
to the extent required to cover the amount by which the liabilities
exceed the assets, or the company can raise new capital to rectify
the over indebtedness.
Where the board of directors, after having received reliable
financial information, concludes that the company can be saved,
then the board, prior to deposing the balance sheet with the
competent court, has an informal "grace period" of
approximately three weeks but in any event not more than two
months to restructure the company's balance sheet. Such
measures can consist in obtaining new capital, subordination
agreements from creditors, merger with a third party or the sale
of assets or a combination of all such measures.
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Since also the auditors have an obligation to notify the
competent court, the board usually has no more than three to four
weeks after having received the audited interim accounts before
notifying the competent court. Generally the auditors, who also
may face personal liability, if they do not notify the competent
court, are not prepared to wait for more than three to four weeks
for the board to take appropriate action unless the board can
convincingly demonstrate that the company's financial situation
can be rectified in the short term.
Call extraordinary shareholders' meeting

Where it is apparent that 50% of the company's share capital
is no longer covered or the company is over indebted, the board
must immediately seek to rectify the financial situation by raising
new capital or by obtaining declarations of subordination from
the company creditors. The board is also under an obligation to
call an extraordinary shareholders' meeting and to propose
restructuring measures to the shareholders' meeting, if there is a
capital loss of 50%.
Seek new capital to rectify liquidity squeeze and/or over
indebtedness to secure the on-going business

Such actions may consist in raising new capital in combination
with capital reduction, obtaining subordination agreements from
existing creditors, merger, and sale of "crown jewels" and will
have to be implemented within a period of three to four weeks,
but in any event not more than two months from the receipt of the
audited interim accounts confirming the company's over
indebtedness.
In its attempt to save the company and to postpone or prevent
an insolvency filing, the board of directors must walk a fine line.
In case the measures proposed and implemented by the board
fail to be effective, the board may face civil and even criminal
liability for having delayed the insolvency filing and may
become liable for wrongful trading. Also, the sale of "crown
jewels" may leave the board exposed, in case the company
cannot be rescued. A careful documentation of the board's
resolutions and the basis for their decision taking is
recommended.
When in doubt, the board is in general well advised to call
upon the competent court and request a bankruptcy
postponement or a provisional moratorium, which depending
upon the actual circumstances, may not have to be published,
and which might permit the company to be restructured under
the auspices of the competent court or office holder, thereby
reducing the directors' personal risk.
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Careful monitoring and prioritising of payments and collection
of receivables

When a company is in financial distress, the board of directors
must carefully make use of the remaining means available to
satisfy debts outstanding. Where it is already apparent to the
board of directors that the company is overindebted, any
payment made for debts already outstanding could result in a
voidable preference and may also lead to personal liability of the
members of the board of directors for preferential treatment of
creditors.
The following lists certain payments which the board of
directors should consider prioritising:
•
•
•
•
•

3. Can directors be
liable
for
their
company's
obligations?
4. Can directors be
liable
for
preinsolvency transactions?
5. To
whom
do
directors owe their
obligations?

6. What are the
potential claims which
might be brought
against directors?

Social Security;
Taxes and levies;
Salaries;
Utilities and Communication (Telephone etc.);
Lease payments.

As a rule, a director is not personally liable for the debts of a
company, unless the director has given a guarantee for the
liabilities of the company. Directors may however become liable
for the payment of social security contributions as well as
withholding tax. However, see question 7.
Yes, see question 6.

Where the company is solvent the board of directors owes a
fiduciary duty to the company and the shareholders. When a
company is insolvent or doubtfully solvent, the interests of the
creditors (as a whole) intrude and will become the most
significant element in determining how directors' duties should
be discharged.
Selectively paying off certain creditors but not others may
expose the directors to personal liability. Similarly satisfying a
shareholder's claims by repaying shareholder loans or even
distributing a dividend will expose the directors as well and may
even entail criminal liability.
Breach of fiduciary duty

Directors are liable towards the company, its shareholders and
creditors for all damages caused negligently or intentionally
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(misfeasance or breach of fiduciary duty). Whereas in the case
of a solvent company the business judgement rule protects the
directors from personal liability, in the case of a doubtfully
solvent company or insolvent company, the foremost duty of the
board is to preserve the assets for the creditors, not to create any
new debts and if necessary, to apply for protection under
insolvency laws. Where the company is insolvent the remedy to
seek damages from a director will typically be for payment to
the insolvency estate.
Fraudulent trading

In addition the Swiss Criminal Code sanctions certain acts such
as fraudulent depletion of assets, waiver of rights without
consideration (fraudulent trading), excessive speculation, and
insufficient capitalisation as well as the preferential treatment of
certain creditors (mostly insiders) over others.
Wrongful trading

Directors may also become liable for their failure to promptly
notify the insolvency judge and the damage caused to the
creditors due to a belated insolvency filing. This is the case,
where the company takes on more liabilities by entering into new
contracts and the costs to operate the company exceed the
company's income from its activities (wrongful trading).
7. What steps should
directors
take
to
minimise their risk of
liability?
8. Can directors be
liable for fraud?

See Questions 1 and 2.

Directors can be liable for fraud, since fraud is always a breach
of the fiduciary duty owed to the company. However, it must be
demonstrated that the director's action or inaction lead to the
company or creditor suffering a damage. In addition, in an
insolvency situation fraudulent behaviour may be sanctioned by
the Swiss Criminal Code, such as:

• Fraudulent insolvency which includes the hiding of assets
and the recognition of non-existent liabilities (Art. 163
Swiss Criminal Code; section 206).
• Transactions in fraud of creditors (Art. 164 Swiss Criminal
Code).
• Fraudulent and wrongful trading which could include to
trade without sufficient capital (Art. 165 Swiss Criminal
Code).
• Failure to maintain proper books and records (Art. 166
Swiss Criminal Code).
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9. What is the position
non-executive
of
directors?

Non-executive directors have the same duties and liability as
executive directors in the insolvency. Given the inherent conflict
between executive and non-executive directors, non-executive
directors should be empowered to retain their own independent
counsel.

10. What is the position
of shadow directors?

Director's liability also extends to de facto directors who although not formally appointed as directors - take the decisions.
This may also include banks, large creditors or in the context of
a group of companies the ultimate parent company directing the
business affairs. The Federal Supreme Court has found that in
order to qualify as a de facto director, such person must take the
decisions which are reserved for the board of directors or other
executives and thus has a material impact on the decision making
process.

11. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

Directors of listed companies have the same obligations as
those of companies that are not listed. In addition, companies
listed on a Swiss exchange must in particular comply with the
listing rules in particular the rule on ad hoc publicity. Events
which may materially impact the company's share price must be
published. A planned or unplanned restructuring of the company
due to financial distress certainly qualifies as an ad hoc publicity
event. One must, however, assume that the company's board will
not have adequately discharged its duties in particular in respect
of the financial planning, if such an event comes as a surprise.
Close and frequent contact with the company's financial and
professional advisers at this stage is critical.

12. What is the ongoing
role of directors once a
company is in an
insolvency process?

Their role is to primarily assist the office holder (i.e.
bankruptcy trustee or administrator) with his/her management
of the company, the winding down of the activities or their
continuance under the auspices of the office holder in the case
of a moratorium with continuance of all or certain business
activities, and includes the provision of all documents and
information relating to the company.

13. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

Besides liability for damages caused due to breach of fiduciary
duty or violation of ad hoc publicity rules, a director may become
criminally liable. In the case of regulated industry a criminal
conviction may make a director unfit for taking office with an
executive function in another regulated entity (unfit and
improper for office). Note, executives of banks and other financial
institutions must be proper and fit to guarantee a proper business
conduct which will be assessed by the Swiss Financial Market
Authority (FINMA).
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14. Summary

• Be aware that the various stakeholders have often
conflicting interests;
• Obtain independent professional advice;
• Increase number of Board Meetings and pay attention to
the minutes;
• Obtain reliable financial information;
• Monitor continuously the financial situation;
• Establish audited interim balance sheet and have it
audited, in case the company is likely to be over indebted;
• Accelerate collection of receivables;
• Implement cost cutting measures;
• Prioritise payments;
• Identify assets that may be sold to improve the balance
sheet and/or liquidity;
• In case over indebtedness is confirmed by the auditors,
act quickly to restructure the company's balance sheet (3
- 4 weeks) by seeking subordination agreements,
conversion of debt into equity, raising new capital, merger
etc.
• Be prepared to file for insolvency, moratorium or
bankruptcy postponement in case the balance sheet
cannot be restructured.
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Taiwan

Willy Wang, Alex Hsin, and Peter Yang
Guo Ju Law Firm, Taipei City.
Web site: http://guojulawfirm.com.tw/

1. Issues arising when
a company is in
financial difficulties.

According to the Company Act of the R.O.C. (Taiwan), a Board
should hold a shareholders’ meeting and make a report when the
loss incurred by a company aggregates one half of its paid-in
capital. However, practically, a Board of a company in the R.O.C.
(Taiwan) will take the action of reduction of capital to make up
the loss in case the significant financial difficulties result in the
company’s insolvency.

2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

Board shall undertake the following steps when it realises that
a company's insolvency is likely:
Based on the answer of Question 1., if the Board decides to
reduce the company capital, the Board shall firstly hold a
shareholders’ meeting to modify the number of shares in the
Articles of Incorporation (hereinafter “AoI”) by a special
resolution. Then, the Board shall notify each creditor of the
company, so that the creditor may raise objections, if any, within
thirty (30) days to protect each creditor’s right. After the
processes above, the company may register the capital
reduction.
In the event of a company’s insolvency is likely, if it is a
Company Limited by Shares, the Board may file an application
for reorganization to the court to prevent the likely insolvency
under the Company Act of the R.O.C. (Taiwan). The filling of this
application should be adopted by the Board of the company by
a majority vote of the directors present at a meeting of the Board
attended by over two-thirds of all directors.
In the event that the assets of a company are insufficient to
cover all of its liabilities, the Board shall apply to the court for
pronouncement of its insolvency, except for the Company
Limited by Shares which has filed the application for
reorganization approved by the court.
However, there is no mandatory advice to be obtained, or
notification to be made before the Board files the application
above.
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3. What type of advice
should directors seek?

The directors in R.O.C (Taiwan) usually would not seek any
advice even if the company is in financial distress.

4. Are directors liable
for their company's
obligations?

Directors shall be liable for their company’s obligations as
follows:
(1) According to the Bankruptcy Law of the R.O.C. (Taiwan),
the directors of a company which comes into the insolvency
process shall be liable for the same obligations with their
companies. Such as, the documentation submitting obligation,
passing of title obligation, and inquiry replying obligation. In the
event that the company is in breach of such obligations, there
would be criminal liability against the directors.
(2) In the event of a company’s breach of its obligation under
administrative laws, its directors who act in performance of his
position or for the benefit of the company shall likewise be
punished by a similar amount of fine under the provisions
applicable to the company if he or she has acted with intention
or in gross negligence, unless the law or the self-governing
ordinance provides otherwise. However, the amount of the fine
to be imposed as a concurrent penalty shall be no more than one
million New Taiwan Dollars (NT$1,000,000), unless the benefit
the directors gained from the company’s breach of its obligation
exceeds one million New Taiwan Dollars (NT$1,000,000), in
which case a penalty may be imposed within the scope of such
benefit.

5. Are directors liable
for
pre-insolvency
transactions?

Directors shall have the loyalty and shall exercise the due care
of a good administrator in conducting the business operation of
the company; and if the specific director deal with the preinsolvency transactions contrary to these duties above, he/she
shall be liable for the damages of the company suffered from said
pre-insolvency transactions. In addition, in the event that the
specific director deal with the pre-insolvency transactions in
breach of the duties above for his/her own profit, or for the third
party’s profit, the shareholders meeting may resolute to consider
the earnings from such pre-insolvency transactions as earnings
of the company within one year from the realization of such
earnings, and may request disgorgement of the earnings to the
director.
in the event of the pre-insolvency transactions violated any
provision of the applicable laws and/or regulations and thus
caused damage to any other person, the specific director deal
with the pre-insolvency transactions shall be liable, jointly and
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6. To
whom
do
directors owe their
obligations?

Directors owe their obligations to:

(1) The company:
A: The directors shall have the duty of loyalty and duty of care
in conducting the business operation of the company. If any
director violates these obligations, she or he should be liable for
the damage caused to of the company.
B: Without the prior consent from the shareholders meeting,
the directors shall have the obligation of not participating in
competitive business.
C: The Board, in conducting the business, shall act in
accordance with laws and ordinances, the Articles of
Incorporation, and the resolutions adopted at the shareholders’
meeting. In the event that the Board violates these obligations
and causes loss or damage to the company, all the directors
taking part in the adoption of such resolution shall be liable to
compensate the company for such loss or damage, except for the
directors whose unless whose disagreement to such decisions
appears on record or is expressed in writing.

(2) The third parties:
According to the Company Act of the R.O.C. (Taiwan), if a
director has, in the course of conducting the business operations
of the company, violated any provision of the applicable laws
and/or regulations and thus caused damage to any third party,
he or she shall be liable, jointly and severally with the company,
for the damage to such third party.
7. What are the
potential claims which
might be brought
against directors?

A: The following potential claims which might be brought
against directors:
(1) In the event that a Board’s commission of any act adopted
by resolution or directors’ behaviour is in breach in violation of
any law, ordinance or the company's Articles of Incorporation,
any shareholder who has continuously held the shares of the
company for a period of one year or longer, or the supervisors1
of the company, may request the Board or directors to discontinue
such act. The supervisor may also request the Board or directors
to discontinue the act or behaviour when such act or behaviour
violates the resolutions of the shareholders' meeting.
(2) The supervisor shall act on behalf of the company to file a
lawsuit against directors in accordance with terms of the
resolution of the Shareholders' meeting or the request from
shareholder(s) who has/have been continuously holding 3% or
more of the total number of the outstanding shares of the
company over one year. In the event that the supervisor fails to
file the lawsuit within 30 days upon receipt of such, the request
above, the shareholder(s) who filed the request may him/herself
file the lawsuit against the company's directors.
1. A supervisor is a legal position of Company Limited by
Shares subject to the Company Act of the R. O. C. (Taiwan)
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(3) A third party who suffers damage caused by the director’s
behaviour which, in the director’s course of conducting the
business operations of the company, violates any provision of the
applicable laws and/or regulations may file the lawsuit against
the director for the damage under the Company Act of the R.O.C.
(Taiwan).
8. What steps should
directors
take
to
minimise their risk of
liability?

According to the Company Act of the R.O.C. (Taiwan), in the
event that the Board violates its obligation and shall be liable for
the company, the directors may avoid his or her liability with the
Board only when he or she has attended the meeting that his or
her disagreement has appeared on record or been expressed in
writing.
In the event that a company’s gross assets are less than its total
debt and are insufficient to set off its liabilities and may not fit the
requirements to apply for the reorganization process, the board
of directors shall immediate file for bankruptcy application to the
court to minimise the their liability, which would be fined by the
authority.

9. Can directors be
liable for fraud?

A: The directors’ liability for fraud in the R.O.C. (Taiwan) as
following:
(1) Civil liability:
A. A. Normally the fraudulent act will be deemed as a
conduct that violates a relevant provision of the applicable laws
and/or regulations. Therefore, the directors shall be liable, jointly
and severally, for the damage caused to any other person.
B. B. According to the Securities and Exchange Act of the
R.O.C. (Taiwan), the directors of a public company should be
liable for the misrepresentations or nondisclosures of financial
reports or relevant financial or business documents. However,
except the chairperson of the Board, a director may be relieved
from his or her liability if he or she can demonstrate that he or
she has exercised all due diligence and has legitimate cause to
believe that the reports or documents contained no
misrepresentations or nondisclosures.
C. C. According to the Securities and Exchange Act of the
R.O.C. (Taiwan), the directors of a public company should also
be liable for the prospectus which contains false information or
omissions in its material contents. However, with respect to
portions of material contents not certified by a person referred
to the Securities and Exchange Act (such as a certified public
accountant, lawyer, engineer, or any professional or technical
person), a director may be relieved from his or her liability if he
or she can demonstrate that he or she has exercised all due
diligence, and has legitimate causes to believe that the material
contents have no false information nor omissions, or that he or
she has legitimate causes to believe that the certification of
prospectus was accurate.
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(2) Criminal liability:
A. In the event that the director’s fraudulent act causes
another to deliver his or her property to the directors or to a third
person, the directors would be imposed on criminal liability and
may be sentenced to imprisonment.
B. If the directors of a public company commit fraud during
the public offering, issuing, private placement, or trading of
securities, or violate the rule of misrepresentations or
nondisclosures of financial reports, or if relevant financial or
business documents or the prospectus contain false information
or omissions in its material contents under the Securities and
Exchange Act of the R.O.C, the directors would specially be
imposed on higher criminal liability and may be sentenced to
imprisonment for longer term along with an additional fine.
10. What is the position
of
non-executive
directors?

There is no such position as non-executive directors in the
R.O.C. (Taiwan).

11. What is the position
of shadow directors?

According to the Company Act of the R.O.C. (Taiwan), for the
public company, a non-director person, who de facto conducts
business of a director or de facto controls over the management
of the personnel, financial or business operation of the company
and de facto instructs a director to conduct business, shall be
deem as a shadow director and shall be liable for the civil,
criminal and administrative liabilities in the same way as a
director.

12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?
13. What is the ongoing
role of directors once a
company is in an
insolvency process?

There are no different requirements and/or obligations for/on
the directors of a public company in a pre-insolvency scenario.

Once a company is in an insolvency process, this company
shall be dissolved and enter into the liquidation process.
According to the Company Act of the R.O.C. (Taiwan), unless
otherwise provided for in this Act or in the Articles of
Incorporation or where other persons are appointed by the
shareholders’ meeting, the directors shall serve as the company’s
liquidators in the liquidation process. All liabilities or obligations
of the directors who serve as liquidators shall be based on the
regulations and rules of liquidation process.
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14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

The potential sanctions which may be brought against
directors as following:
(1) Disqualification:

A. A director shall be disqualified automatically under any of
the following circumstances:

(a) Having committed an offence as specified in the Statute
for Prevention of Organizational Crimes in the R.O.C. (Taiwan)
and subsequently been adjudicated guilty by a final judgment,
and the time elapsed after he has served the full term of the
sentence is less than five years;
(b) Having committed the offence in terms of fraud, breach of
trust or misappropriation and subsequently punished with
imprisonment for a term of more than one year, and the time
elapsed after serving he has served the full term of such
sentence is less than two years;
(c) Having been adjudicated guilty by a final judgment for
misappropriating public funds during the time of his/her public
service, and the time elapsed after he/she has served the full
term of such sentence is less than two years;
(d) Having been adjudicated bankrupt, and having not been
reinstated to his/her rights and privileges;
(e) Having been dishonoured for unlawful use of credit
instruments, and the term of such sanction has not expired yet;
or
(f) Having no or only limited disposing capacity.

B. The term of office of directors shall not exceed three (3)
years, but may be extended until the time new directors have
been elected and assumed their office in the event that no
election of new directors is effected after expiration of the term
of office of existing directors. However, the competent authority
may, order the company to elect new directors within a given
time; if no re-election is effected after expiry of the given time
limit, the out-going directors shall be discharged ipso facto from
such expiration date.
C. A director of a public company may be disqualified
immediately when he or she transferred, during the term of office
as a director, more than one half of the company's shares being
held by him or her at the time he or she is elected.
D. A company’s insolvency does not immediately disqualify
the directors. However, the insolvency of a company limited by
shares would be a factor for company to be dissolved and come
into the liquidation process, and the directors would be the
default liquidators, unless otherwise provided for relevant laws
or in the Articles of Incorporation or the meeting of shareholders
appoint other persons.
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(2) Other potential sanctions:

A. A. The Directors may be fined for some minor behaviour
which violates the Company Act, Securities and Exchange Act,
and/or other relevant regulations or rules of the R.O.C. (Taiwan).
B. B. In the event of any violation of the laws mentioned
above, the director may be imposed on criminal liability and may
be sentenced to imprisonment
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United Kingdom
Louise Verrill
Brown Rudnick, London
Web site: http://www.brownrudnick.com
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

Directors should ensure they have up to date financial
information on the company so they are fully aware of the
position. This should include cash flow projections, pressure
from creditors, accounts and balance sheet concerns.
Directors should call a full meeting of the board to discuss the
financial difficulties faced by the company and ensure all
Directors are aware of the situation. They should also
independently review and asses any financial and legal
information and advice provided at board meetings. Directors
should ensure they independently reach any commercial
decisions at board meetings. Regular full board meetings
should thereafter be called to monitor the situation if the
company is in financial difficulties and the commercial
decisions of the directors should be fully recorded in board
minutes.
The directors should also consider seeking legal advice or,
if appropriate, speak to an insolvency practitioner, and act on
any advice received. Insolvency practitioners will assess the
directors’ liability based on what a reasonable director should
have known in the circumstances, and will take into account the
size of the business and the directors’ functions and positions.
Directors should seek external professional advice as soon
as they realise that a company is in financial difficulties (see the
Department for Business, Innovation and Skills’ guidance under
Part 10 of the Companies Act 2006).
The Company should arrange for expert advice to be sought
from an insolvency practitioner. http://www.insolvency.gov.uk,
contains a list of insolvency practitioners in the UK.
Board meetings should be called to confirm advice is being
obtained and to then consider the advice given. If the company
is to continue trading, board meetings should be called
regularly so as to monitor the company’s health.
The company should not obtain any further credit facilities
nor make any payments unless these are vital to preserve the
business.
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3. What type of advice
should directors seek?

Directors should seek advice from a solicitor or an authorised
insolvency practitioner. They will advise on the options available
given the circumstances including whether to put the business
into a process, and how to trade the business in the meantime.

4. Can directors be
liable
for
their
company's obligations?

A director is not usually personally liable for the debts of a
company, unless the director has given a guarantee for the
liabilities of the company. However, see question 7.

5. Can directors be
liable
for
preinsolvency transactions?

Yes, see question 7.

6. To
whom
do
directors owe their
obligations?

Where the company is insolvent, the interests of the creditors
(as a whole) will become the most significant element in
determining how directors' duties should be discharged (West
Mercia Safetywear Ltd v Dodd [1998] BCLC 20 and section 172(3),
2006 Act). Directors cannot, for example, cause a company to
enter into an agreement to repay shareholders' debts or make
distributions to shareholders out of the profit from company
contracts if this effectively amounts to an informal winding up of
the company and an attempt to distribute the company's assets
without proper provision for all the creditors (Macpherson and
another v European Strategic Bureau Limited [2000] 2 BCLC 683).
Equally, directors cannot settle a claim against a third party
without taking into account the interests of creditors (Colin Gwyer
& Associates Ltd and another v London Wharf (Limehouse) Ltd and
others [2002] All ER (D) 226).

7. What are the
potential claims which
might be brought
against directors?

The main types of claim are wrongful trading, fraudulent
trading and misfeasance/breach of fiduciary duty.
Wrongful Trading

Wrongful trading makes directors liable, in certain
circumstances, for the debts and liabilities of the company of
which they are officers. Directors, on becoming aware that an
insolvent liquidation is likely, should act to minimise the potential
losses of the company's creditors. This may mean that directors
should cease trading and initiate insolvency proceedings.
However, in the case of Re Continental Assurance Company of
London plc [2001] All ER (D) 299, the court suggested that
directors should not simply place a company into liquidation at
the first hint of serious financial trouble, without having properly
explored all available options.
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For wrongful trading to be established the company needs to
be in a worse position at the date of liquidation than if it had
ceased trading earlier, as held in Marini Limited (The liquidator
of Marini Limited v Dickenson & ors) [2003] EWHC 334. The
liability for wrongful trading is civil and awards are likely to be
made on a compensatory rather than penal basis. Prima facie the
amount of the damages awarded should be the amount by which
the company's assets can be discerned to have been depleted
by the director's conduct which gave rise to the wrongful trading
(Re Produce Marketing Consortium Ltd (1989) 5 BCC 569).
Fraudulent Trading

Directors can be liable for Fraudulent Trading under section
213 of the Insolvency Act 1986 ("Act") if, in the course of winding
up a company, it appears that any business of the company, has
been carried on with intent to defraud creditors of the company
or creditors of any other person or for any fraudulent purpose. A
liquidator, with permission from creditors, liquidation committee
or court, may apply to the court for a declaration that the persons
who are knowingly parties to the carrying on business in the
manner mentioned are to be liable to make such contribution to
the assets as the court thinks proper.
Case law has shown that it is not enough for fraudulent trading
to show that the company continued to run up debts when the
directors knew that it was insolvent; there has to be "actual
dishonesty, involving ... real moral blame" (Re Patrick and Lyon
Ltd [1933] Ch 786).. . There is no power for the court to include a
punitive element in the amount of contribution ordered
(Morphitis v Bernasconi [2003] All ER (D) 33 (Mar)). Fraudulent
trading is both a criminal and civil offence and is notoriously
difficult to prove.
Misfeasance or breach of fiduciary duty

If, in the course of a winding up, it appears that a director has
misapplied or retained, or become accountable for, any money
or other property of the company, or been guilty of any
misfeasance or breach of any fiduciary or other duty; the court
may order the director to repay, restore or account for the money
or property with interest or contribute such sum to the company's
assets by way of compensation as the court thinks just. The
application for this remedy may be made to the court by the
Official Receiver, liquidator, any creditor or contributory.
Phoenix companies

In addition directors need to be aware of the provisions of
section 216 of The Insolvency Act 1986 which restricts the re-use
of the company’s name except in certain prescribed situations.
A director will be personally liable for the debts of the company
using the prohibited name if he/she is acting in contravention of
section 216.
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8. What steps should
directors
take
to
minimise their risk of
liability?
9. Can directors be
liable for fraud?

See Questions 1 and 2.

Directors can be liable for fraud under the following provisions
of the Insolvency Act 1986
•
•
•
•
•

•

Fraud in anticipation of winding up (section 206).
Transactions in fraud of creditors (section 207).
Misconduct in the course of winding up (section 208).
Falsification of company's books (section 209).
Material omissions from statement relating to company's
affairs (section 210).
False representations to creditors (section 211).

10. What is the position
of
non-executive
directors?

Non-executive directors have the same duties and liability as
executive directors in the insolvency context but are not subject
to the employee issues associated with executive directors.

11. What is the position
of shadow directors?

In the majority of cases the identity of the directors will be
clear. However, for the purposes of the provisions relating to
wrongful trading and disqualification, the term "director" has an
extended meaning and includes shadow directors. The intention
is to cover those who "pull the strings" of a company although not
formally on the board. This could include parent companies and,
in some circumstances, bankers and others, where they operate
a "hands on" approach to running the company. Professional
advisers acting as such are excluded from the definition. The
categories of people potentially liable for the offences of
fraudulent trading and misfeasance are even wider and can
include non-directors.

12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

Companies listed on the Main Market (e.g. the London Stock
Exchange) or a prescribed market (such as AIM), must be aware
of the DTRs, Listing Rules, AIM Rules, Prospectus Rules and FSMA
(as applicable). Directors of a public company will need to be
careful to meet regulatory requirements, which could result in
actions taken by suppliers and creditors which would result in
the expedite the insolvency of a company.
Close and frequent contact with the company's financial and
professional advisers at this stage is critical.
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Disclosure and Transparency Rules

A company whose shares are admitted to trading on a
regulated market in the UK must notify a Regulatory Information
Service (RIS) as soon as possible of any inside information that
directly concerns the company (DTR 2.2.1R). The company
should therefore disclose the fact that it is in financial difficulty
or of its worsening financial condition and any delayed
disclosure must be limited to the fact or substance of the
negotiations to deal with such a situation. Where a company fails
to make the necessary disclosures under the DTRs, the Financial
Conduct Authority (FCA) may suspend the trading of its
securities.
Listing Rules

Under the Listing Rules (LR 5.3.1R) the company may request
a suspension of its listing if, for example, it is close to finalising a
rescue package but there is a sudden material movement in its
share price or risk of a leak. In those circumstances, the
suspension would be framed in terms that the shares were being
suspended for a short period pending an announcement by the
company. A typical period of suspension is not more than 48
hours and the FCA is keen to discourage extensions beyond this.
AIM Rules

Under the AIM Rules, however, the company must notify,
without delay, any new developments which are not public
knowledge concerning a change in its financial condition, sphere
of activity, the performance of its business or its expectation of
its performance, in each case which, if made public, would be
likely to lead to a substantial movement in the price of its
securities (Rule 11). Although suspension of AIM securities is
rare, it may be permitted if the company cannot make an
immediate notification or it is concerned that such notification
may be insufficient to properly inform the market. Breach of the
AIM Rules can result in the company receiving a warning notice
or a fine, being publicly censured or its securities being
suspended or cancelled from trading on AIM
Prospectus Rules

Directors and any senior management must disclose certain
information regarding their relevant management expertise and
experience, including details of any bankruptcies, receiverships
and liquidations with which the person has been associated
during at least the previous five years.
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FSMA

Directors should also consider misleading statements and
practices under section 397(1) and (2) of FSMA. It makes it an
offence to make a misleading or false statement, to conceal
dishonestly any material facts or to make recklessly misleading
or false statements, in each case for the purpose of inducing
others to deal or refrain from dealing in a company's shares.
There must be both concealment and dishonesty.
It also is an offence under section 319(3) of FISM for a person,
including a director, to engage in any act or course of conduct
(including keeping silent) that creates a false or misleading
impression as to the market in, or price or value of, a company's
shares.
Market Abuse

Directors must ensure that their behaviour does not result in
the civil offence of market abuse; which could result in an
unlimited fine. Market abuse broadly covers behaviour that
involves, misusing information relevant to dealing in investments,
creating a false or misleading impression as to the supply,
demand, price or value of an investment, distorting the market
and manipulating the price of investments, disseminating
information about investments that gives or is likely to give a
false or misleading impression. Directors, even if they do not do
anything themselves, may be caught if under their direction the
company, for example, creates a false or misleading impression
about the value of its shares or its financial position by
information it releases or does not release.
Serious loss of capital

If a public company's net assets fall to half or less of its calledup share capital, the directors are required, within 28 days of one
of them becoming aware of the fact, to convene a general
meeting to consider what steps should be taken. The general
meeting must be held no later than 56 days from the date on
which such director became aware of the fall in share capital
(section 656, CA 2006).
13. What is the ongoing
role of directors once a
company is in an
insolvency process?

To assist the office holder with his/her management of the
company including the provision of all documents and
information relating to the company.
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14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

The Official Receiver or an Insolvency Practitioner (depending
on which is managing the affairs of a failed company) must file a
report on the conduct of its directors. The Insolvency Service may
then investigate a director if the report is critical or where there’s
been a complaint. The Insolvency Service can seek to disqualify
a director by taking him/her to court pursuant to the
requirements of The Company Director’s Disqualification Act
1986. The court will make a disqualification order against a
director if it is satisfied that the person is unfit to be concerned
in the management of a company.
In deciding whether a person is unfit, the court will consider
the full range of the director's conduct, including the extent of the
director's responsibility for the causes of the company becoming
insolvent. For unfitness, a court is looking for evidence of a lack
of integrity, not just commercial misjudgement. Liability for
wrongful or fraudulent trading or misfeasance would also be
considered in determining whether a director was unfit.
Disqualification can apply for up to 15 years. Other bodies,
including the insolvency practitioner, can also apply to have the
director disqualified under certain circumstances.
In addition, where a company is in liquidation, the Insolvency
Act 1986 provides a summary remedy against a director who has
misapplied or retained, or become accountable for, any money
or other property of the company, or been guilty of any
misfeasance or breach of fiduciary duty or other duty in relation
to the company. The court can make an order for the director to
repay, restore or account for the money or property along with
interest. Alternatively the court may decide to order the director
to make a compensatory contribution to the company's assets.
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USA

Daniel J. Saval.
Brown Rudnick LLP, New York, New York 10036.
Web site: http://www.brownrudnick.com
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

In general, the Board should seek advice on the legal and
financial issues facing the distressed company, as well as
consider hiring a turnaround specialist or Chief Restructuring
Officer (“CRO”) to develop restructuring options and engage
with stakeholders, while existing management continues to run
the daily affairs of the company.
The Board should also continue to closely monitor the
financial condition of the company and seek to understand the
position of the company’s stakeholders, including secured
creditors and unsecured creditors, and engage with the
advisers who represent the principal stakeholders.
The steps that the Board should undertake when it realizes
that the company is in financial distress are described more
fully below in Questions 2, 3, and 8.
Also, note that in the United States, corporate law is governed
by the law of the state in which the corporation is incorporated.
Delaware remains the most popular jurisdiction for
incorporation, but directors should be aware of the law in the
applicable jurisdiction.

2. What steps should a
Board undertake when
it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

When facing likely insolvency, the Board should hire legal
and financial advisors to engage with stakeholders and guide
the Board’s decisions.
The Board should seek advice from their advisors on the best
course of action to pursue. The Board should weigh the relative
benefits and drawbacks of filing Chapter 11 proceedings. The
Chapter 11 process is expensive, but does provide substantial
benefits, tools and protections to the company during the
restructuring process.
If the Board elects to file a Chapter 11 proceeding, the Board
should seek counsel on how to maximize the value of the
company. The Board’s options include seeking to develop a
“pre-packaged” restructuring plan with major stakeholders to
quickly and efficiently restructure the company following a
bankruptcy filing. The Board should also consider whether
pursuing a sale of assets under § 363 of the US Bankruptcy Code
will maximize the value of the company for stakeholders, allow
the company to reduce liabilities, and address the issues that
contributed to the company’s financial distress.
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Chapter 11 also provides for the appointment of a statutory
committee of unsecured creditors, whose advisors are funded by
the company. That committee frequently scrutinizes the actions
of the Board during the period of distress leading up to a
bankruptcy filing, often called the “zone of insolvency.” The
Board should therefore seek advice regarding their fiduciary
duties in the "zone of insolvency."
3. What type of advice
should directors seek?

Directors should seek legal, financial and restructuring advice.
Legal advisors can provide guidance and assistance in
negotiating with shareholders, including formulating possible
shareholder accommodations. Directors should also seek
financial advice, for example as to whether the Board should
make coupon (interest) payments or take advantage of grace
periods to pay interest on indebtedness. Restructuring experts
can advise on how to run the business while the company is in
distress and also as to operational or financial restructuring fixes
to the business.

4. Are directors liable
for their company's
obligations?

No, generally directors are not personally liable for the
company's obligations unless the director has given a guarantee
or contracted to be held personally liable for a debt or obligation
of the company.

5.Are directors liable
for
pre-insolvency
transactions?

No, generally directors are not personally liable for the
company's pre-insolvency transactions. However, if a director has
breached a fiduciary duty with respect to a pre-insolvency
transaction the director may be held liable. See Question 7 for a
more detailed discussion as to the circumstances in which a
director can be held liable.

6. To
whom
do
directors owe their
obligations?

Directors owe their fiduciary duties (the duty of care and the
duty of loyalty) to the corporation, represented by its
stakeholders. In a solvent corporation, fiduciary duties run to the
shareholders. In an insolvent corporation, these duties also run
to the creditors. Creditors of an insolvent corporation therefore
have standing to assert derivative claims against directors (on
behalf of the corporation), but do not have the right to assert
direct claims. See N. Am. Catholic Educ. Programming Found., Inc.
v. Gheewalla, 930 A.2d 92 (Del. 2007).
It is important to note that, when a corporation is in the “zone
of insolvency” -- the period of financial distress before the
corporation is in fact insolvent -- directors continue to owe their
fiduciary duties to the shareholders. Creditors therefore may not
assert a claim for breach of fiduciary duty against directors of a
corporation operating in the zone of insolvency. See id.
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However, the uncertainty in calculating the exact moment of
insolvency means that directors in a distressed company should
consider, and seek competent advice on, the effect of their
actions on creditors.
Note that the Business Judgment Rule protects directors from
second-guessing by the courts. Under the Business Judgment
Rule, well-informed actions taken by directors in good faith and
in the genuine belief that the action is in the best interest of the
company will not be reviewed in hindsight by the court, even if
those actions ultimately diminish the value of the corporation for
the stakeholders. The fact that a Board’s plan for maximizing
value will benefit some residual claimants (i.e., shareholders) at
the expense of others (i.e., creditors) will not affect deference
under the Business Judgment Rule. See Quadrant Structured Prod.
Co., Ltd. v. Vertin, C.A. No. 6990-VCL (Del. Ch. October 1, 2014).
7. What are the
potential claims which
might be brought
against directors?

There are a number of potential claims that can be brought
against directors. The following details those claims.
Breach of Fiduciary Duty

As noted in the answer to Question 6, the fiduciary duties of a
director include a duty of care and a duty of loyalty.
The duty of care requires directors to discharge their duties in
good faith and in the best interest of the company. The Business
Judgment Rule, however, protects the actions of directors. Courts
will not find a breach of fiduciary duty if the director's actions
were made in good faith, on an informed basis, and with an
honest belief that such actions were in the best interests of the
corporation. The party challenging the decision has the burden
of establishing facts rebutting this presumption.
The Business Judgement Rule does not protect against a breach
of the duty of loyalty. The duty of loyalty requires directors to
refrain from self-dealing and from personally taking advantage
of corporate opportunities that would benefit the company. If a
director has a personal interest in a matter, the director's conduct
is measured against a stricter standard that looks at fairness to
the corporation. The burden, in these cases, rests upon the
defendant director to show that the conduct in question was
entirely fair to the company.
•

Uniform Fraudulent Transfer Act

A common breach of fiduciary duty claim against directors of
an insolvent company relates to the directors’ authorization of an
action that is challenged as a fraudulent transfer. Creditors, under
the Uniform Fraudulent Transfers Act ("UFTA"), have the ability
to void a fraudulent transfer of property or incurrence of an
obligation by an insolvent company. The directors risk
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liability to the creditors, or the company, for a breach of their
fiduciary duties if the directors authorize the insolvent company
to engage in a fraudulent transfer.

•

Unlawful Dividends and Redemptions

•

Misappropriation of Corporate Opportunities

State corporation laws should be reviewed to determine what
standards must be met before a dividend can be declared in that
particular state.
A dividend declared by an insolvent or financially distressed
company is suspect and is likely to be highly scrutinized. Under
Delaware law, the issuance of a dividend or a stock redemption
must come from the company's surplus or net profits of the
current or preceding year. If the directors declare a dividend
while the company has no surplus or net profits, the directors are
liable for up to 6 years after the payment of an unlawful dividend
for the full amount paid. Directors, however, if acting in good
faith, may rely on professional appraisals, reports, or other
information given to the corporation in determining the value of
the corporation's assets.
Also, a Delaware corporation may not redeem outstanding shares
when the company's capital is impaired or would be impaired by
the redemption.
Companies in financial distress can rarely take advantage of new
business opportunities. However, creditors of an insolvent
company may still seek damages against a director, for breach
of fiduciary duty, if the director undertakes an opportunity that
falls within the company's line of business and that the company
would normally seek to take advantage of.
Insider Preferences

Preference law is governed by the Bankruptcy Code.
Under the Bankruptcy Code, a transfer of the debtor’s property
during insolvency, made to an insider creditor on account of an
antecedent debt, which allows such insider creditor to receive
more than it otherwise would outside of a Chapter 7 liquidation
proceeding, may be recoverable as a preference by the trustee.
11 U.S.C. § 547. An insider includes a director or officer of a
company. 11 U.S.C § 101(31).
Fraudulent Transfer

Under the Bankruptcy Code, the trustee may avoid any transfer
if it was made within 2 years before the bankruptcy filing and (1)
the transfer was made with the actual intent to hinder, delay, or
defraud an entity to which the debtor would become indebted
or (2) the debtor received less than reasonably equivalent value
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and the transaction (i) left the debtor insolvent, (ii) with
unreasonably small capital, (iii) with debts that would not be able
to be paid as such debts matured, or (iv) was for the benefit of
an insider under an employment contract and was not in the
ordinary course of business. 11 U.S.C § 548(a). It is important to
note that the trustee can avoid payments to insiders -- including
directors -- under an employment contract within the 2-year look
back period, where those payments were outside of the ordinary
business and where the company did not receive reasonably
equivalent value in exchange, whether or not the corporation was
insolvent at the time of the payments.
The UFTA provides that a transfer made by a debtor is
fraudulent if the transfer was made to an insider for an
antecedent debt at the time the debtor was insolvent and the
insider had reasonable cause to believe the debtor was
insolvent. It is important to note that the UFTA would apply to any
payments made to directors during the applicable look back
period. These claims generally have a look back period of 4 or 6
years, depending on the applicable state law, and may be
asserted by the trustee in a bankruptcy proceeding.
8. What steps should
directors
take
to
minimise their risk of
liability?

Prior to financial distress, directors should seek exculpatory
clauses in the company’s organizational documents protecting
directors from liability for their official actions. It is important to
note, however, that under Delaware corporate law, directors
cannot exculpate claims for breach of their duty of loyalty, only
claims for breach of their duty of care.
Directors should also have Director & Officer Insurance ("D&O
Insurance"), which is an indemnity policy that reimburses the
corporation at the conclusion of a suit and directly insures the
officers and directors.
In the zone of insolvency, directors should retain legal and
financial professionals, and consider hiring independent counsel
for the Board. Directors should always protect their actions by
acting in accordance with the Business Judgment Rule.
Directors should closely monitor the financial situation of the
company and be realistic about the company’s chances of
survival and recovery from financial distress. After a realistic
assessment of potential insolvency, directors should engage
early and often with creditors.
Directors should also be aware that resignation in light of
bankruptcy may be considered a derogation of their fiduciary
duties to the corporation.

9. Can directors be
liable for fraud?

Yes, directors are liable if they engage in any fraudulent
activity. Directors may also be liable for fraudulent actions of the
company that the director had knowledge of, or should have
been aware of.
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As mentioned above in Question 7, directors may be liable for
authorizing any transfers of property or obligations incurred that
are voidable under the UFTA.
10. What is the position
of
non-executive
directors?

In the insolvency context, non-executive directors have the
same duties and obligations as executive directors to the
creditors of the company.

11. What is the position
of shadow directors?

In the United States, shadow directors are referred to as
controlling shareholders. Controlling shareholders owe the duty
of care and duty of loyalty to minority shareholders. However, the
controlling shareholders do not owe any duties to creditors
during insolvency.

12. Are there any
different requirements
and obligations for/on
the directors of public
companies in a preinsolvency scenario?

Public Companies must follow the rules and guidelines of the
Securities and Exchange Commission ("SEC"). The Securities Act
of 1933 and the Securities and Exchange Act of 1934 include
provisions holding a director of a company liable for making any
untrue statement of material fact or for omitting a statement of
fact with respect to the company's financial condition.
There are no additional requirements for directors of public
companies in a pre-insolvency scenario above the general SEC
requirements of filing Form 10-Q quarterly reports and Form 10K annual reports. However, a Form 8-K is required to be filed
within four days of a public company filing a bankruptcy
proceeding. The Board must authorize the decision to file for
bankruptcy.
It is also important to note that under US law, the corporation
decides whether or not to file for bankruptcy or to attempt to
restructure outside of court, unless an involuntary proceeding is
commenced by the requisite creditors. The decision whether or
not to file a bankruptcy proceeding for the company is protected
by the Business Judgment Rule.

13. What is the ongoing
role of directors once a
company is in an
insolvency process?

In Chapter 11, the Board presumptively retains control of
company as a “debtor-in-possession” ("DIP"), unless the court
finds gross fraud or mismanagement on the part of the directors.
Directors, therefore, generally continue their roles and maintain
their fiduciary responsibilities in the insolvency process.
However, in the case of fraud or mismanagement, the court may
appoint a trustee to take possession and control of the business
under § 1104 of the Bankruptcy Code.
Notwithstanding the ongoing role of directors in bankruptcy,
the trend is to bring in restructuring or turnaround specialists
(e.g. CRO) to provide expertise to the company during the
insolvency process.
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Directors, on behalf of the company, also have a responsibility
to file information regarding the company’s financial condition
under § 521(a)(1) of the Bankruptcy Code and to cooperate with
the trustee (if appointed) under § 521(a)(3).
14. What are the
potential
sanctions
which may be brought
against
directors,
including
any
disqualification
procedures?

Removal of the Board

While directors generally retain control of an insolvent
company as a DIP, in the case of mismanagement, creditors can
seek to have the Board removed and a bankruptcy trustee
appointed. The trustee is then in charge of approving all actions
taken by the company during the reorganization.
Money Damages

If a director is held liable for breach of fiduciary duty the
persons damaged are entitled to money damages.
Directors, under Delaware law, that vote for an unlawful
dividend or redemption may also be jointly and severally liable
for the amount unlawfully distributed by the corporation.
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Vietnam

Dang The Duc and Steve Jacob
Indochine Counsel, Ho Chi Minh City and Hanoi.
Web site:http://www.indochinecounsel.com/
1. What steps should a
Board undertake when
it realises that a
company is in financial
difficulties from a
management
perspective?

In Vietnam, the board has limited liability in the case of
financial hardship. One of the primary means for imposing
liability is the question of foreknowledge of such hardship. If the
board knew or should have known of the impending inability
to pay debts as they came due, they have a responsibility to
inform the court and to initiate bankruptcy proceedings.
From a management perspective, it is important for the board
to remain informed of the financial situation of the company.
Upon discovering the inability of the company to pay debts as
they come due, the board should assess the company's financial
situation. While they should be alert to the requirements of law
to inform the court, they should also consult legal counsel to
ensure that they have not acted negligently in operating the
company, and that their declaration to the court will be with
clean hands.1 It is important that the board act with clean hands
to inform the court of the company's inability to meet debts as
they coe due as the court will view such action as vital to the
company's ability to satisfy debtors and will take action against
the company to prevent a default in debts.
The board should also seek legal advice to help them
understand the insolvency/bankruptcy procedures. The
procedures are relatively straightforward, but many directors
will be unfamiliar with them. It is also important to understand
that in the case of a recovery strategy, the board will be
removed from decision making authority, and that their
decisions over the past six months will be subject to review and
possible revocation. Management will become irrelevantas the
decision making authority will be placed in the hands of a
fiduciary committee once bankruptcy procedures are initiated.
The board should make every effort to ensure that they make
regular reviews of the financial status of the company and are
capable of confirming the financial viability of the company. As
mentioned above, one of the primary means of finding the
board liable in a bankruptcy situation, is its to notify the court
of insolvency, therefore, the board should make it a point to
regularly update itself on the financial situation of the company
so as to proactively be able to act, should the need arise.
1. This means they must ensure that the dissolution file was prepared
properly and accurately. If any information in the file is inaccurate or
untruthful and causes harm to the reputation and business operations of the
company, so depending on the nature and seriousness of such fraud, the
board shall be jointly liable for their fraud before the law.
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2. What steps should a
Board
undertake
when it realises that a
company's insolvency
is
likely?
Please
outline advice to be
obtained, notifications
to be made and
meetings to be held.

3. What type of advice
should
directors
seek?

4. Are directors liable
for their company's
obligations?
5. Are directors liable
for
pre-insolvency
transactions?

The first step that a board should take upon realization of an
impending insolvency is to determine the financial status of the
company. If, after review, they conclude that the company will be
unable to fulfil its financial obligations as they come due then
they must prepare for a bankruptcy situation.
As the first step in any bankruptcy is notification to the court,
the board should immediately seek legal advice. The procedures
for notification can result in liability of the board if not properly
conducted. It is important that the notification be framed in such
a way as to avoid admitting negligence or wrong doing on the
part of the board.
It is also important to decide who will act as the representative
of management on the administration committee. Once
bankruptcy procedures have commenced, an administration
committee will be formed comprising the various stakeholders
of the company. In most cases the representative will be the legal
representative of the company, but this is not always the case.
Finally, the prudent board will review its decisions over the
past six months of operation. As part of the bankruptcy
procedures, the court has the power to invalidate financial
decisions of the company over the six months prior to insolvency.
The decisions of the board involving the sale of assets, entry into
debt, and other financial acts can be used as part of the
determination of the board’s negligence or violation of duty. As
such, it is best to be forewarned so as to be able to prepare a
defence of their actions.
As mentioned in questions 1 and 2, the main advice directors
should seek involves the notification to the court of insolvency.
While many stakeholders can inform the court of a company’s
insolvency, only the directors are liable if they fail to do so. In
general, it is better to act quickly and to inform the court upon
discovery of the first symptoms of insolvency rather than waiting
and hoping that the board can turn the company around. That is
what the administration procedure in bankruptcy is for, to allow
the company the opportunity to recover its financial solvency and
to continue operations. As a director, it is better to be cautious
than hopeful.
No, except to the extent that their failure to notify the court of
insolvency led to additional debt or other liabilities.
Directors are liable for the payment of pre-insolvency debts if
they knew or should have known that the payment of such debts
was made at a time when the company was unable to meet all of
its financial obligations to debtors and government.
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6. To whom do
directors owe their
obligations?

Directors owe their obligations directly to the company as their
liabilities are based upon the effects caused to the company.
However, indirectly the directors owe their obligations to
shareholders as derivative actions are allowed under law.

7.
What are the
potential
claims
which
might
be
brought
against
directors?

As mentioned above, the primary claim is a failure to notify the
court of insolvency. Additional claims revolve around a failure to
comply with court orders once bankruptcy procedures are
initiated and any actions which involve the disposal of assets or
the taking on of debt after bankruptcy proceedings have been
initiated.

8. What steps should
directors take to
minimise their risk of
liability?

See responses to questions 1-3 above.

9. Can directors be
liable for fraud?

Yes

10. What is the
position
of
nonexecutive directors?

There is no distinction between executive and non-executive
directors in privately held companies. The only distinction is
between the legal representative of the company, usually the
CEO/chairman of the board, and regular directors. If the
chairman of the board or the director is the legal representative
of the company, so she or he shall have the following additional
obligation: (i) to file a petition to commence bankruptcy
procedures; (ii) to participate in the meeting of creditors; and (iii)
to represent to conduct other actions of the company as required
during the insolvency process. Even in this case there is no
additional liability imposed, simply more responsibility during
the bankruptcy process. In publicly held companies nonexecutive directors share the same liability as an executive
director.

11. What is the
position of shadow
directors?

The definition of “director” in the Enterprise Law of Vietnam
does not include persons who direct/manage a company as a
“shadow” director.

12. Are there any
ifferent requirements
and
obligations
for/on the directors of
public companies in a
pre-insolvency
scenario?

The only difference is that a director in a public company has
a duty to disclose insolvency to shareholders and the stock
exchange. Otherwise there are no differences.

Directors’ Liability Guide

13. What is the
ongoing
role
of
directors once a
company is in an
insolvency process?

As mentioned above, the directors have a limited role in the
bankruptcy process once it is initiated. Primarily, the legal
representative of the company, who may or may not be a director,
is involved in the administration committee which decides
whether the company should be wound up or recovered and that,
in the case of recovery, operate the company until it regains
solvency.

14. What are the
potential sanctions
which
may
be
brought
against
directors, including
any disqualification
procedures?

Directors have limited liability during a bankruptcy. As
mentioned above, they are liable if they fail to notify the court of
insolvency, if they fail to abide by court orders during the process
of bankruptcy, and if they attempt to dispose of assets or enter
into debt once the court has been notified of insolvency.
Otherwise directors bear no liability during the process of
bankruptcy. After bankruptcy proceedings are complete,
directors are prohibited from acting on the board of any company
for from one to three years unless the bankruptcy was due to
force majeure. Otherwise the only sanctions imposed are those
in tort offered to shareholders in a derivative action.
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